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Abstract

The phenomenon of working and street children is one of the social problems that
is in conflict with the culture and value system of Iranian society. Examining the
course of legislative and policy-making developments in this area shows that in
facing this phenomenon, there have been three general approaches of "denial’,
"confrontation" and "support". The application of these approaches in responding
to the phenomenon of working children in different social systems has resulted in
various legal response patterns, programs and plans. In this article, relying on the
analytical descriptive method and using the sources obtained from the document
study method, we have done a comparative study of the patterns of legal response
to the phenomenon of child labor in the laws of Iran and America, And we show
what model these legal systems have used to respond to the phenomenon of
working and street children and how efficient these models have been in dealing
with the phenomenon of working and street children.The results of this study show
that despite the fact although both countries have ratified international
conventions for the protection of children's rights, the will of the policy makers in
these two countries to implement these conventions and adopt a protective
approach towards working children. is significantly different.
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Extended Abstract

1. Introduction

Over the past few decades, Iranian society
has experienced rapid and extensive
changes in its demographic structure and
socio-economic conditions. The increase
in population growth rate, economic
instability, =~ unemployment,  income
inequality, addiction and poverty are
among the most important of these
changes, which, along with the
development of urbanization caused by
the migration of unemployed people and
the influx of refugees from neighboring
countries and some other developments,
have affected the social system of Iran.
Unpleasant things like working and street
children. The phenomenon of street
children, especially working children, is an
important problem that exists in various
social systems, including Iran and the
United States. Employing children in any
work that deprives them of the
opportunity to study and grow and is
harmful to their physical and mental
health is always known as a manifestation
of the violation of children's rights and a
form of exploitation and abuse. Very low
wages, very low probability of strike,
greater obedience and lack of awareness
of their legal rights are among the features
that make child labor very attractive for
profit-seeking employers. According to a
statistic, in 2020, approximately 160
million  children  were  employed
worldwide. Usually, the majority of these
children are employed in dangerous jobs
that endanger their health, safety and
moral development. According to the data
of the International Labor Organization
(ILO), in 2020 there were about 7.9 million
working children in Iran, which
constituted 9.3% of the total population of
children aged 5 to 17 in the country. Most

Comparative Law Quarterly :

of these children are employed in the
agricultural sector and a significant
number have been engaged in service,
production and construction industries.
The issue of working children is more
serious in developing and poor countries.
Poverty, addiction, injustice and socio-
economic inequalities, lack of access to
education, weakness in public services,
the influence of some cultural and
religious beliefs, as well as the lack of
serious political will for the strict
implementation of international
agreements are among the main factors. It
affects the work situation of children. In
addition to these factors, we can mention
the occurrence of environmental crises,
outbreaks of epidemic diseases such as
Corona, and military conflicts. The
purpose of this article is to examine the
legal dimensions of street children's work
in Iran and the United States, with a
special focus on child labor control
programs based on city laws. To achieve
this goal, this article relies on the
descriptive-analytical =~ method  using
scientific articles, books and reports of
international organizations such as ILO
and the United Nations, first by providing
an overview of international and domestic
laws related to children's rights and their
work. Pays, begins. Then it details the legal
frameworks and the strengths and
weaknesses of the programs created in
Iran and the United States, which were
formed to deal with child labor. Finally,
this article examines different approaches
in Iran and the United States and its
impact on the lives of working children,
and how to deal with working children
based on urban rights.

2. Research Methodology

This research is typically in the category of
descriptive-analytical researches and
from the methodology point of view, it

Seyed Hesam Bordbar, Farhad Allahverdi. A comparative study of the model of legal response to the phenomenon of
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relies on documentary data derived from
the library method. Accordingly, the data
collection instrument is the use of tools
such as taking notes that is used in library
research. In this regard, sources related to
the subject of research, including books,
articles, laws, regulations, dissertations
and sometimes news reports and other
relevant sources have been collected and
analyzed.

3. Research Findings

The phenomenon of working and street
children is one of the social problems that
is in conflict with the culture and value
system of Iranian society. Examining the
course of legislative and policy-making
developments in this area shows that in
facing this phenomenon, there have been
three general approaches of "denial",
"confrontation” and “support". The
application of these approaches in
responding to the phenomenon of
working children in different social
systems has resulted in various legal
response patterns, programs and plans. In
this article, relying on the analytical
descriptive method and using the sources
obtained from the document study
method, we have done a comparative
study of the patterns of legal response to
the phenomenon of child labor in the laws
of Iran and America, and we show that
these legal systems are facing With the
phenomenon of working and street
children, what model did he wuse to
respond and how effective were these
models in dealing with the phenomenon of
working and street children. The results of
this study show that despite the fact that
both countries have ratified international
conventions for the protection of
children's rights, the will of the policy
makers in these two countries to
implement these conventions and adopt a
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protective approach towards working
children. is significantly different.

4. Conclusion

To further expand the comparative
analysis of the legal frameworks of child
labor in Iran and the United States, it is
important to note that the weakness in
education and economic opportunities in
Iran has contributed to the high rate of
child labor in Iran. Many of these children
work long hours in dangerous conditions
and receive little or no pay. In contrast, the
United States has more developed
educational and economic systems that
provide more opportunities for children to
attend school and access more secure
forms of employment. Today, the lack of
sufficient attention to the underlying
causes and macro-level variables to
improve the economic situation of
working children and their families has
caused organizing activities in Iran to
move mainly at the level and the main part
of energy, financial and human resources.
Engage in striking and symbolic (not
fundamental) measures, including quick
and hasty removal of children from the
streets, temporary  detention  in
government centers and returning them
to their cities. It will not be possible to
solve the problem of street children unless
there is a serious determination to reduce
the mentioned problems and to adopt
appropriate foreign and domestic policies
to realize it. Plans to collect and organize
street children is the main approach of the
government in facing the issue of street
children. Collecting and organizing has a
simplistic view of street children. In this
view, children, regardless of their social
and economic backgrounds and their role
as small family breadwinners, gather from
the streets and return to the streets again
in an inevitable process. This is while
solving the problem of street children in
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Iran requires serious determination and
persistent efforts of government systems
with the participation of civil society in
reducing and controlling the background
factors affecting the reproduction of
street children and planned measures to
empower children and their families to It
is the place where children rush out of the
street.
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! - The Fair Labor Standards Act (FLSA)

2 -https:/ /www.dir.ca.gov/dlse /youthemploy-
ment.htm

3 -https:/ /www .labor.ny.gov /workerprotec-
tion/laborstandards /workprot /childprot.shtm
4 -https: / /www.labor.ny.gov /workerprotec-
tion/laborstandards /workprot /childprot.shtm
5 -https: / /wwwz2.illinois.gov /idol /Laws-

Rules /FLS /Pages/Child-Labor-Law.aspx
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! - Human Rights Watch. (2019). Iran: Children as
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https://www.hrw.org /news /2019 /07 /31 /iran-
children-young-8-years-old-working-laborers

2 - Human Rights Watch. (2019). Iran: Protecting
street children requires policy change. Retrieved
from

https://www.hrw.org /news /2019 /06 /11 /iran-
protecting-street-children-requires-policy-change
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Extended abstract

1. Introduction

According to general contractual rules, the
relationship of the parties to the contract is
formed based on will and agreement, and each
contract binds its parties to its provisions only
when the correct will of the parties is involved in
the formation and continuation of that contract.
At the same time, it can be seen in the available
jurisprudential and legal sources that the
expression "in Hokm of.." is used in the
statement of rulings related to some legal actions,
which indicates that the legislator has applied the
effects of another legal entity on the first one
(against the will and consent of the parties); this
is despite the fact that the concept of these two
natures is not exactly the same, and according to
general rules, they should not have the same
rulings and effects. Due to the fact that this
procedure is used by the legislator in practice and
its examples can be seen in various laws; It
becomes necessary to determine its nature. For
this purpose, it is necessary to examine similar
concepts in comparative law and compare it with
examples of this concept in domestic law. So
concepts similar to Hokmi contract in English
law, including collateral contract, good faith and
legal fiction were examined.

2. Methods

The current research has used the capacity of
comparative study to explain the characteristics
of the concept of "legal relations In Hokm of
contract" and to identify its components in
domestic law. Therefore, the authors have
examined its apparently similar concepts in the
English legal system, including collateral
contract, good faith and legal fiction. Analytical-
descriptive method has been used in examining
the nature and effects of the mentioned concepts
in the law of Iran and England. Through this
comparison, it is possible to determine the limits
and conditions of this legislative action and its
consequences.

3. Findings

The most significant conceptual components of
the Hokmi contract include the following: "The
legislator's assumption is coercive, the basic real
relationship can be a contractual or non-
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contractual relationship, the legal relationship of
the parties is not a voluntary contractual
relationship in the true sense, there is no
requirement for the occurrence or survival of the
contract”. This concept should be considered
consistent with the structure of Usool-based
Hokumat rule; Because the legislator considers
the basic legal relationship to be another contract
through taking possession of its subject. Hokmi
attorney, forced guarantor, assumption of validity
of the actions of commercial companies, et. are
examples of this concept in domestic law.

4. Conclusion

The results of comparing examples that can be
examined in English law, including collateral
contract, good faith and legal fiction with the
examples of Hokmi contract in the law of Iran
show despite the similarity of this concept with
collateral contract and the theory of good faith in
English law, their nature should be described
different. In fact, the collateral contract is the
identification of the real scope of the voluntary
contractual agreements of the parties, and the
theory of good faith is only effective in terms of
protecting the third party and preventing his harm
in the relationship between the parties of the
contract, and this theory limits the effects of their
will.  Although the concepts discussed in
domestic law and English law are often shared
with legal relations in terms of contracts in some
cases; Legal fiction partially has the same
meaning of legal relations in Hokm of other
contract. Therefore, in order to explain the rules
governing this procedure of the domestic
legislator, the rulings of this institution can be
used. Of course, considering that the examples of
legal relations in Hokm of contracts in
Imamiyyah jurisprudence and law of Iran are in
accordance with the Hokumat rule, the
differences between legal fiction and Hokmi
contracts should be seen as the same differences
between legal fiction and Hokumat.
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Abstract

With the spread of Corona, the limitations of the TRIPS agreement have been
revealed once again; Because the approach of TRIPS on the one hand is to protect
the intellectual property of vaccines and drugs, and on the other hand, the
flexibilities of TRIPS are not enough to guarantee fair access to pharmaceutical
products. This article examines the unique challenges that have come to the fore
due to the Corona pandemic, and finally, examines some of the options that have
been presented so far to facilitate equitable access to COVID-19 pharmaceutical
products and technologies and shows that the voluntary licensing system
mentioned in TRIPS, which is a tool to access affordable medicines, is time
consuming and as such needs reform. Therefore, in order to deal with Covid-19 or
emerging diseases, In the fields related to public health, countries should take steps
in facilitating issuing licenses through establishing mandatory patent pools or to
procure vaccine and drugs via already existing commercial, political, economic, or
regional groupings now. In Iran's legal system, Article 17 of the Law on Patents,
Industrial Designs and Trademarks mentions the issue of issuing compulsory
exploitation licenses under certain conditions. Although the approval of this law is
another step in the direction of smoothing the path of Iran's accession to the World
Trade Organization, the objections to TRIPS also apply to this law.
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Extended abstract

1. Introduction

In order to strengthen and improvement
in public health, governments have tried to
encourage pharmaceutical companies to
conduct medical research and
pharmaceutical innovations by providing
incentives such as patents. The approval of
conventions such as Berne and Paris and
at the top of them the TRIPS agreement
has been in this direction. But the
challenges facing the protection of
intellectual property rights in the fields
related to health and public health have
caused a difference in the initial view of
the absolute protection of the intellectual
property rights of drug and vaccine
manufacturers; Concerns in this area led
to the approval of the official TRIPS
amendment on January 23, 2017. These
reforms are among the measures that have
been taken to reduce the adverse effects
of tripes on developing countries and
empower them to deal with health
emergencies. These reforms, collectively
known as "TRIPS flexibilities", seek to
facilitate access to low-cost drugs in the
form of generic drugs through the
possibility of voluntary authorization.

The right of access to medicine and
vaccine has been studied in the light of
existing national and international laws in
many articles, the results of which show
the positive and significant effect of patent
registration on increasing research and
development. But in practice, the
relationship between drug patenting and
the significant increase in research and
development has been meaningless. Also,
research findings indicate that patent
rights have a stronger effect on economic
growth in developed countries than in
developing countries. In almost all
researches, a certain level of support and

Comparative Law Quarterly ===

a somewhat high level of intellectual
property has been assessed as having a
positive effect on economic growth, and in
parallel, excessive support has also led to
negative results. But the reason that
caused to examine the issue again is that
most of these articles were published
before the outbreak of Corona as a special
situation. after the Covid-19 pandemic as
the first global public health emergency
after the amendment, it became clear that
due to the so-called vaccine nationalism
issue, these reforms were practically
ineffective.

2. methods

In this article we examine the existing
TRIPS and its flexibility to figure out if it
was enough for all countries to have
access to vital medicines and treatments
related to Covid-19. Other suggestions
that have been made in this field to solve
the problem will also be examined.

Since one of the requirements for
joining the World Trade Organization is
the acceptance of TRIPS, a comparative
study was done with Iran's law.

3. Conclusion

It is inferred after an extensive review in
TRIPS flexibility that Perhaps the most
important facility available to developing
countries is the mandatory license
included in Article 31 of TRIPS. As an
exception to the exclusive rights of
patented products, this regulation allows
WTO members to grant compulsory
licenses under certain conditions. Of
course, in order to grant a mandatory
license equal to this article, the member
must comply with the conditions listed in
paragraphs (a) to (I) of article 31. The
conditions included in this article, which
are foreseen for the issuance of a license,
practically made the implementation of
the article very difficult and impossible

Omolbanin Ramzanzadeh. Challenges to fair access to vaccines and medicines in the TRIPS Agreement with a view
to Iran's rights (Example under review: Corona vaccine)



=== Comparative Law Quarterly

except in very exceptional cases.
Therefore, the general criticism of the
voluntary licensing system is that its
administrative prerequisites have created
more obstacles than solutions. Therefore,
in an effort to make the system simpler,
several suggestions were proposed.

The first proposal, which is more
extreme but more effective, is to remove
paragraph (f) of Article 31 of TRIPS, which
has caused the problem.

The next suggestion is that the
members of the World Trade Organization
review the provisions of Article 31 of the
new TRIPS and remove the conditions that
have caused the most problems.

However, while these proposals may
provide a solution to the current
limitations, revising TRIPS will not be easy.
As an alternative to further TRIPS
amendments, a proposal put forward by
South Africa and India which suggested a
temporary waiver of intellectual property
rights to ensure affordability and timely
access to Covid-19 medical products for all
countries. The stated purpose of the
proposal was to allow all countries to
choose not to enforce, exercise or enforce
patents and other intellectual property
related to coronavirus treatments,
vaccines, diagnostics and other health
technologies.

Another proposal made by Abbott and
Reichman is the Establishment of
Mandatory Patent Pools (Licensing
Facilities) and Regional Pharmaceutical
Supply Centres (RPSCs) as a solution to the
limitations of the voluntary licensing
system. The operation of this coalition is

Volume 8. Issue 1. Serial Number 13. Autumn 2023. Pages 47 to 65.

proposed in such a way that the
governments must agree that the owners
of the inventions put their inventions in
the "pool" and the production companies
receive a license from it freely in exchange
for certain compensation.

The proposal for licensing and co-
production facilities is a good alternative
to further TRIPS reform or a waiver
proposal for the simple reason that any
WTO member negotiations would take an
inordinate amount of time. Although these
alliances may also require
intergovernmental  negotiations  and
agreements, these negotiations will likely
be less long because the negotiating
parties are of the same mind and are on
the same supply and demand side.

In Iran's legal system, Article 17 of the
Law on Patents, Industrial Designs and
Trademarks mentions the issue of issuing
compulsory exploitation licenses under
certain conditions. Although the approval
of this law is another step in the direction
of smoothing the path of Iran's accession
to the World Trade Organization, the
objections to TRIPS also apply to this law.
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The legitimacy of Khul' divorce for the wife is an issue that has a precedent in
Islamic jurisprudence and has been accepted in some Muslim jurisdictions based
on some circumstances. Accepting this right in Iran law can prevent abuse of the
right to divorce and prevent the suspension of marriage. In this research, based on
alibrary effort the possibility and requirements of Khul' divorce has been examined
from a comparative point of view. The findings of the research indicate that the
wife's strong hatred and hatred, gratuity of property and disobeying her husband
are due to the mental and emotional pressures that have been created for the
woman. In this assumption, forcing the wife to continue her married life despite
her inner desire is considered a harm to her. With this definition, it is not possible

to consider the right of divorce to be absolutely the monopoly of the man, even

Keywords: when the woman is afraid of not establishing the limits of God and is afraid of
Divorce, Khul', contracting sin, and keeps the wife free and wandering. in such circumstances, the
Abomination, Conferred | personal status law of many Islamic countries has given the wife the right to divorce
thing to husband, loss him without the husband's consent in case of gratuity exchange.
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Extended Abstract

1. Introduction

Creating peace and convenience between
parties is one of the important goals of
marriage. For this reason, the Almighty
God has created kindness between the
couples and ordered them to interact
kindly with each other to preserve the
sacred institution of the family. In this
regard, the legislator, in accordance with
Article 1103 of the Civil Code, has obliged
the couple to associate with each other.
However, if this peace and resting is not
provided, the Wise Legislature has
predicted the divorce solution. In the
meantime, one of the types of divorce is
when the wife is disgusted with her
husband and cannot continue living with
her. In this case, he or she can satisfy the
husband with a financial order that may be
less or more than the dowry. In this type of
divorce, they are both afraid of
transgressing the divine limits as a result
of continuing life and commit sin.

The important question is where in
woman hates her husband and does not
want to live with him but she is ready to
confer a gift to husband while he refuses
to divorce her, can we able to give a right
to divorce to her?

I I

Comparative Law Quarterly 0=

2. Study Method

The present article has been written in a
descriptive-analytical ~method  using
library studies.

3. Findings

Providing divorce for wife in Islam is a
mechanism for getting out of sin and to
save her from a difficult which she is
involves on it. In this regard, Islam
disagrees with the continuation of life and
with sin and sin. Therefore, if a woman is
afraid of divine absence and refuses to do
so and even more, but the man refuses to
agree and keeps her uncertain, then the
only solution to the domination of the
divorce is to divorce.
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Accepted: Some ethicists believe that the philosophy of animal rights considers the
October 20, 2023 sterilization /neuterization of animals as a violation of the principle of respect for them, and
Available online: therefore Trap-Neuter Return (TNR) programs are also impermissible. Because it seems that
November 28, 2023 this act violates the natural rights and freedoms of animals ncluding the right to reproduce.

This article, with descriptive-analytical method, aims to investigate the impact of
neuterization on the welfare of urban animals by referring to the theoretical foundations of
animal rights and welfare, while describing the laws and executive procedures in the countries
under discussion. In response, the present research shows that the approach of animal
welfare under certain conditions considers it justifiable to harm some animals (human or non-
human) in order to prevent further harm to others. Based on the philosophy of animal rights,
causing less harm to some animals to prevent more harm to others, as envisioned in TNR
programs, is more compatible with considering the intrinsic value of both categories.
Neutered urban animals can be accepted while they have value in their own right. The
experience of European and Latin American countries also confirms this opinion. Although
the methods of the pioneering countries are implemented to some extent in Iran, in Iran, TNR
programs in line with animal welfare has received less attention. The purpose of this article is
to investigate the legitimacy and then the impact of neuterization on the welfare of urban
Keywords: animals with descriptive-analytical method, while describing the laws and enforcement
procedures in the countries under discussion. The method is to collect library and field
Rights, Animal Welfare, mfaterials (interview), during which the existing problems will be examin.ed and suggestions
. . will be made to solve them based on successful measures. As a result, first the concept of
Urban Animals, Birth animal welfare and the related approaches, the advantages and disadvantages of neuterization
Control, Free Dogs will be described and then the experience of the countries in question will be discussed.

Neuterization, Animal
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Extended Abstract

1. Introduction

Some ethicists believe that the philosophy
of animal rights considers the
sterilization /neuterization of animals as a
violation of the principle of respect for
them, and therefore Trap-Neuter Return
(TNR) programs are also impermissible.
Because it seems that this act violates the
natural rights and freedoms of animals. In
response, the present research shows that
the approach of animal welfare under
certain conditions considers it justifiable
to harm some animals (human or non-
human) in order to prevent further harm
to others. Based on the philosophy of
animal rights, causing less harm to some
animals to prevent more harm to others, as
envisioned in TNR programs, is more
compatible with considering the intrinsic
value of both categories. Neutered urban
animals can be accepted while they have
value in their own right. The experience of
European and Latin American countries
also confirms this opinion. Although the
methods of the pioneering countries are
implemented to some extent in Iran, in
Iran, TNR programs in line with animal
welfare has received less attention.

2. Method

The purpose of this article is to investigate
the legitimacy and then the impact of
neuterization on the welfare of urban
animals  with  descriptive-analytical
method, while describing the laws and
enforcement procedures in the countries
under discussion. The method is to collect
library and field materials (through
interviews), during which the existing
problems will be examined and
suggestions will be made to solve them,
based on the successful measures taken in
pioneering countries. As a result, first the
concept of animal welfare and its related
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approaches, the advantages and
disadvantages of neuterization will be
described and then the experience of the
countries in question will be discussed.

3. Results

From the point of view of animal rights,
Neuterization restricts the right of animals
to reproduce. However, if there are no
other reasonable options, preventing the
birth of unwanted animals can better
guarantee the well-being of both animal
and human populations.

Of course, the use of Neuterization
methods in population control should be
accompanied by evidence that shows that
this method is effective in the target area
and is carried out with adequate
veterinary standards, pain management
and nursing care. The experience of the
pioneering countries in the field of animal
rights protection shows that nowadays
sterilization has become one of the
realistic and fruitful solutions for the
welfare of urban animals. Comparative
studies in Europe and Latin America show
the effectiveness of this method in the
long term.

The practical experiences of countries
and the theoretical foundations of animal
welfare indicate that in situations where
idealism is not possible and animals are
under threat, it is better to understand the
current reality and look for the best
solution instead of proposing idealistic
ideas. In this situation, the difference
between the terms animal rights and
animal welfare can be understood.
Reproduction is an animal's right;
Neuterization is a factor to ensure the
animal's well-being. In this way, the birth
of animals that may die a few days after
birth will be prevented, otherwise they will
be sick all their life or hunger and thirst
will cause their death. In fact, by neutering

Shima Arab Asadi, Nafise Maktabi. The Role of Neuterization in the Welfare of Urban Animals, Comparative Study of
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an urban animal, future suffering and pain
is prevented. On the other hand, by
comparing extermination and
Neuterization, it is easy to choose
Neuterization as a more humane method.

4. Conclusion

Living animals cannot be deprived of life,
but preventing the unwanted birth of
animals makes these animals suffer less
painful deaths. It should also be seen
whether the animal can live comfortably
and without pain after Neuterization.
Therefore, one should not only think about
preventing the increase in the population
of urban animals, but also pay attention to
their well-being and comfort during their
lifetime. Comparative studies in Europe
and Latin America show the effectiveness
of this method in the long term.

Although the methods of the pioneering
countries are implemented to some extent
in Iran under the guidelines for controlling
the population of stray dogs; However, in
Iran, the Neuterization programs in line
with animal welfare has received less
attention. In addition, in Iran's legal
system, there are no protective laws based
on the welfare of animals and the
criminalization of certain acts against

Volume 8. Issue 1. Serial Number 13. Spring 2024. Pages 85 to 112

them. Despite the legal gap and many
restrictions, several non-governmental
organizations and shelters have been
established in Iran, which support the
rights of urban animals and strive for
vaccination, treatment, Neuterization and
care for them. Nevertheless, it should be
noted that protecting the rights and
welfare of animals in Iran requires the
provision of more progressive legal and
organizational  arrangements,  which
hopefully will be realized in the near future
with the efforts of the civil society and the
government.
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2008 /120 /EC (Pigs); Directive 1999 /74 /EC (Laying
Hens); Directive 2007/43 /EC (Chickens for Meat
Production); Regulation 1/2005/EC (Animal
Transport); Regulation 1099 /2009 /EC (Killing of
Animals).

4The Animal Welfare Act in the Netherlands,
known as "Wet dieren" in Dutch, was adopted on
May 19, 2011.
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o)l ol Gulwl (oobT iy pogo o) il
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Lundmark et al., 2018, Von gall & Gjerris, )
(2017, Cock buning, 2009
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!'Treaty on the Functioning of the European Union,
on 13 December 2007, entered into force on 1 De-
cember 2009. Article 13.

2 The Protocol on Animal Welfare under the Am-
sterdam Treaty, on June 1997, entered into force on
first May 1999.

3 Directive 98 /58 /EC (All Farmed Animals); Di-
rective 2008 /119 /EC (Calves); Directive
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3 Law n. 189 of July 20, 2004 Italian criminal code.
4 friuli Venezia giulia region law 20 /2012 (animal
protection)

°Law n. 281 of August 14, 1991 “Framework Law for
pet animals and the prevention of stray dog popu-
lations”
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!why are there no stray dogs in the neterlands
written by Maja Swiatnicka September 4, 2019,
https:/ /amsterdamhangout.com
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2 General Law for Ecological Equilibrium and Envi-
ronmental Protection (LGEEPA), 1988
3 Federal Animal Health Law, 2007
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2 National Animal Welfare Law, known as the "Re-
sponsible Pet Ownership Law" or "Chao Pescao
Law", dated 2009.
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one of the most important topics in the field of civil liability, and the voluntary
participation of the victim in choosing the method and quality of compensation has
moral justification and explanation. the approach of playing the role of the cause of
damage in compensating all types of damage (material, spiritual, physical) with the
acceptance and satisfaction of the victim is a secondary agreement in choosing the
method and quality of objective compensation that replaces the primary damage
and its crystallization is damages that can be objectively compensated. Based on
the capabilities and expertise of the actor, he has losses, The desirability of
objective compensation is such that in Iranian law it is considered the primary
preference for compensation and in English and French law it is considered a
secondary preference. In this article, with a descriptive-analytical method, moral
principles such as justice, fairness, good faith, and the negation of hardship and
embarrassment are studied as the moral bases of citing and preferring this
approach with a comparative view of French and English law And with these moral
justifications, depending on the type of damage caused, it is preferable and superior
to any method and quality of compensation, including monetary methods, although
this approach may not be applied in some damages.
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Extended abstract

1. Introduction

Among the main obstacles in the way of
realizing social justice are the dryness and
inflexibility of legal rules in regulating
social relations and the lack of moral
foundations.which makes it difficult to
determine the method and quality in
accordance with moral principles in the
compensation process. the adopted and
usual methods and procedures included in
the laws have faced the mentioned
problem and defect. in such a way that
none of the methods are comprehensive
and consistent with moral principles such
as justice, fairness, goodwill and negation
of hardship and harm. despite this, it
seems necessary to adopt a method that is
more compatible with the moral principles
and foundations of Iran's legal system.
today, taking into account the
disadvantages of other compensation
methods in different legal systems and the
shortcomings of legal rules in this field,
which in most cases do not lead to full
compensation, the approach of
participating and playing the role of the
cause of loss in objective compensation is
suggested according to the type of damage
that can be compensated objectively. in
this approach, taking into account its
moral and economic context and roots and
paying attention to the capacity, ability
and expertise of the victim in providing
satisfaction to the injured party based on
the realization of full compensation, the
effect of civil liability moves towards
justice and efficiency.and complying with
the same ethical requirements in the
participation of the perpetrator of the
damage in compensation is also for the
benefit of the victim, and in a higher step,
the effect of the damage or the effect of its
compensation on third parties and even

Comparative Law Quarterly :

society is taken into account. and the main
question in this article is which one of the
moral bases justifies playing the role of the
victim in compensation?

The moral foundations of playing the
role of the victim are all the causes and
principles justifying the adoption and
acceptance of this approach with the
consent of the victim, which in this article
consists of justice, fairness, goodwill and
negation of hardship and embarrassment,
which by considering them and adopting
an approach to their basis, Civil
responsibility can lead people's private
relationships towards achieving social
justice by adopting suitable and favorable
methods for the cause of loss and the
victim and even society in compensation.
and the discussed approach in
compensating the damages that there is an
objective possibility to compensate is
preferable to the mandatory objective or
monetary methods chosen by the judge.
and this discussion has not been examined
from this angle and in this way in the
works of other authors, and what has been
discussed about compensation is the
preference or non-preferring of objective
or monetary methods for compensation
and their effectiveness, regardless of
moral principles. Previously, the article
"Compensation Methods in Civil Liability"
(Bijan Haji Azizi) has discussed the
methods of compensation and their
effectiveness in the legal system of Iran.

2. Methods

In order to collect resources, a library and
it is analytical and descriptive in terms of
analysis and inference of the collected
materials. Through descriptive analysis
and inductive reasoning, the topic is
investigated.and research results are

extracted.
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3. Conclusion

Considering the necessity of
synchronizing the rules of compensation
with the path of moral movement of the
society and its conformity with the moral
principles that originate from human
reason and religious teachings; It is
concluded that with the realization of civil
responsibility, a religious relationship
between the victim and the perpetrator of
the damage is created. expressing the
ethical bases of the approach of playing
the role of the cause of loss, it is a positive
preference and priority over the
traditional and wusual methods of
compensation, which in this research
includes justice, fairness, goodwill and
negation of hardship and
embarrassmentthe basis of this approach
is the agreement between the perpetrator
and the victim, all damages will be
compensated and no damage will remain
uncompensated. and on the basis of
fairness, the opportunity to tolerate the

Volume 8. Issue 1. Serial Number 13. Spring 2024. Pages 113 to 133.

perpetrator of the loss, which is based on
fairness and renouncing mistakes;
Provide. good faith, which is the obligation
to compensate damages honestly and
without tricke and negation of difficulty
and embarrassment, whose role is often in
justifying the necessity of stopping the
execution of the monetary compensation
order.

Funding
There is no financial support for writing
the article.

Authors' contribution

All authors participated in the writing of
the article and each of them was
responsible for a part of the work.

Conflict of interest
authors declared no conflict of interest

Acknowledgments

We appreciate and thank all the authors
whose scientific works were the light of
this articl.

Hossain Ghorbani, Bijan Haji Azizi, Mohammad Molodi. Analysis of the ethical bases of playing the role of the victim

in civil compensation with a comparative view of English and French law




— ) Comparative Law Quarterly

APE BN Olrdo VEl 013)0,8 I by o)lad ) oyl A 0,9

Oyl ol 53 o) Jebd G glaal (SBUS (Jle Judoxi
il 9 pualSol Gl U (laulad (25 b (Je

T 639090 ezmo Fgiuie 2l Oin N OLS e

Ol ol L (Jeg o&iils (Pl pgle g Sluol 028U (pogras Gl (5 IS (semiinls!
bl @lses L legr ol o Sl pole 9 Olosl 03l (Ggé> 09,8 sbiwl ¥
bl (lsoe b (legr 6Bl «Slusl pole 9 Olosl 03Sisls (Ggé> 09,5 Hlstiwl ¥

Q  20.1001.1.24237566.1403.8.1.6.7

d 10.22080 /LPS.2023.25520.1519

18l s &y

03uS> VEo¥ sls,5 1V

o0 o

o § ke suwlaan el (sumio Dlwdke I 5lodsid pa )3 degazo amols 55 G| o &b
S 1y ol Uit @laio g Jie szl 3 g oxdh 46,8 IS a4y oxd aigale yguay o 'Fer I
Sy 4 0397 (3o Clgians (s 8j9 53 Earlio o inge 51 035U Sylud Gl IS e LAl g6
(6lil 35S0 sl BUS! (i g 55 sl Ol CasisS g gy G2 3 0L el ool TFe¥oloye T
032300 Cabd) g Ghpdg b (D sgine «3le) Oyl pludl olad ol 5o 0l Jebb G
9 3350 gl Syl niSole aS 0390 i Ol CudsS g by, LIS O 4l adlgs
b by Jeb paasi o GBSl lus p siue olpz Cubld a5 bl GShlws ) of Jeks
9 Dyl 0l sl gl a3 ol Goda 53 A4S Cal GligS @ e oluz opsllas o)l
sl -hogi Gy, b pole allie )5 090 (Sl gl T duwilyd g GualSSl God> )
Sbiwl BUS1 (Sl vlgic 4 z > 9 e 8 g Cud G wSlasl wdlae ey SUS] Jeol

L 9 2,800 418 a=llas 3)90 GualSSl g aumilyd B> 4 el (a5 U 3,509, o2l a5 9 o 2 ojlganls
Ol Ol jl (FudaS 9 Uhg)y 1o 2 03)lg )l Glauas £95 s o (SUS] Dlgazgi ol fund sl ‘}f"u" e
ol 0lg Ohlus (S5 5o il S 3z 40 35 iR 9 Sl (o slagphy) Uz Jebb clus gize ol

g ) 4 1) 3,800, o339Lj b

LB e i giano O3iunggd *
Ghorbani_hossain@yahoo.com :Jsal L legy 0Bl (luil pole g Dlosl 0aSislsi sl
Ol ©les

@ (Rl (5 b (ise Syl o 1 0l Jelb Ui iyl BUS ilso Jalos 539950 Saxa ws3ie 2 i (S pame
Al g GualSil o



https://doi.org/10.22080/lps.2023.25520.1519
file:///C:/Users/farhad/Desktop/Lps%20%20Edited%201402.5.5/Temp/amulaee@tabrizu.ac.ir
https://dorl.net/dor/20.1001.1.24237566.1403.8.1.6.7

Comparative Law Quarterly

APE BN Olrdo VEl 003,058 I by o)lad ) oyl A 0,9

Sy pIS oS Cannl el dlio el 55 Lol Jlgun
ol Jelbd (s glaal oaisS augi BUS| (Sl Sl
olod ols Guding 55 Tl Olus ol o
Ol 9 Sl 0118 gl (BUS| Jeol 9 Jle
e (5859 i o> aSlail aidlae S0, ol
3590 3549 (AU Olguzgi cnl b .l 2> 9
Ol Gl sue Ol &S Silllws olus ) G
IR L e e )bl glaghy 52 )15 929
Bldail .3)l> Cuma )l (uyols lawgi said s S
i ol 4 peSde SW (Sle b 3)S0g, ol
-0l 9 0l Jeld DLl g gMbl Chuog b a5 sl
Oz CaadaS 9 Glg ) 9 03)lg D)l Gliae o 030>
G oylg Bhlus plei g S I acuwliie (Jue
b b Blail g Jae a5 g0 phaz 02035k
azgi b )55 o 3l 9 29l (o0 0lko)l 4 byl
ol WUl @ azgi g ol Jelb (@l S line 4
Dl plpz) S g 0391 g se (aud
RS9 ol Z)> 9 paue 5l (S 9 9 Lo
398050
3 0B poghe Cunss yols dlis o
s gl > obj Jebd Guds layl 55599,
@bl g3y Eolio )3 G 9 33,550 (o)
wBlail wdlae) BUs! ol Loz U jeSie 3,Sug,
3985 (sloaz,s jl a5 (2,2 9 e (85 9 Cud o>
S Jal= g a=lllas )90 siime God> )> GUS
3190 35539, S ! l Aol (5 Ap5)8 9 2,8 0
Ol iwe Ol Ol 4 Sihlus 350 )5 Casw
o Gldadl jgS3e (SUS Jgol )l 3929
plas ;o z 300 sl glaghyy ylw j g aidls
9 Ol oz 1 GuadSil g il lnl (Sgé>

Syl Cums )l
axgi gl I Ol plue @ilew oo
2 SUS Slo ol Gldaily ol Jeld Giuss
aS azl gl 0305 (o0 OB 3mngs S0 BT
lis ol £a90 b lasire o8 xiungs ;505 ,UT 55
S b e o gleogid )y bl
plsS yo puzyi pac b a2y g O)lws olus

dodbo |

9 Ulele dnel> Sy ) pumo g pllw oo
laop elaizl lalg, paais piliwe (Jlxio
of U5l > adgl Jgol 5l .l BUS] Jguol
339 3l (5500 (5,505 4 Blgi (oS AS Cawnl
9359 ) 2L o vl @ pile ) po Slpl Ojg0
0932 (150 \Fee (g ranl g (53,9 US ebLS g
SSUS| aclgd g WGye o Sne o> ple 393y
3 o Gl 1 dsal 3 5 caul 438,S S
-0 polyd 1) sa=io 3Ll Sl jee aS Cawl GUS

(Giorgio, 2007: 51) «asS

CasS 9 Ghg) O a)lund gl 30l9 )
Jgids (BUS Jguol 9 (Sle b cuwliie gl
2 oo Dl plue Jgae sloogud .l
L 3)lg0 51 (B 5o @il 9GSl bl uilgd
@ aS gl @ 0391 9,09, 495 3o Sl g JSuiue
Wb Jeld g 63933L 5 Cumidg 4 dzgi pac Ly
6l Ol U9, Sl 32y (6 A i8)S Hlas )5 g
auo S Sl sl el Ghls ©)lge g G23bas plol
Plo b Gidaio g ol (oig) doogud I plas
g e i g s o «Blail wlac) LB
ol Jebb pids gl 3,809, 13 g sl (2>
390 U1 (Sl I )l b Gldasl Cagz @
Jeld a8l opl 2,509, 3292 3,8 (50 )18 4 g
Sl g 03900 3)ly (Jlws aSST 5l asy ol
4 18,8 5L gl Ghipdg 3)90 b Ol gl O)luus
ol Ghgy 4 kel g Jued gl jUassl gl
e Ol Yol g 0o a8 iy aSxo )b
Ol B Oyl pludl g @aolas )3 1) Glngs
Ujgu0 5 g 38 0 pllel 030300 4 (Jas g, b
Ol 2 @l Jeaz 9 ol 4 030k Cabs,
9 U9y w2l 4 Ol G825 b Jeb lawgi (s
0S00 iz 40 .35 50 L8 )2 b eS> 3)90 S
e Obez CoblB oS Olhlus (S ) ol
03 Wbl CaadsS 030500 A4S (53,190 )3 b g 3,185
389 ol Sl s opdyied ) 0k Jebd lawgs
338 (20

@ el (20 b (S0 Oylus gl 53 obj Jeld Ghds lagl (BUS1 Sl Julod 539090 Jams 53056 (21> i (SIS s
iy g Gl Goii>




PP GNP Olrdo NEl 503,050 ¥ by o)l ) oylads A 6,95

Comparative Law Quarterly

———

#2 b Pre Sadgiune loes 5> Ojlus gl @
Jeld 3925 Olws ol Mlawsh g 3l oxge
Wi 2l) G poledl @ sl oL

SV WA

oualSl > (g B sing (S5 U 4z g
skl 3509, ()l lue CaudsS p oll ) 9
Oyl PL“‘“§| wold ol 53 ol Jeld Juss
03230k Cald) 9 Glirdy b (P2 (sgine «sob)
Coldy b gl cagei ier 3350 ol
CadsS ol 33,80 gl O)lus (030l ud)lo
Sz 9 59k 9 3903 45 udylo Hlad 3)90 Ol
L e olpe CublB a8 3bbge Shlws 5o of
oz Uy so o )b L ol Jebb cdlss
Wlegidge plw OS5 g 3> (500 9 Caxz)l
Gldail ;> (g3laidl g VS Sle U.mtf aS 9g8>
Pl b Gldail 1 oglle 3,509, (ol 3iiued po b
e Pg.g.n..o Y
Sl Pluds Lo pogho 4 Gl gez (VS
Cacl a8 J5bad Jolis (AA /1o 1 Fold ¢ glaio )
S alll Jol b bl &gl g ilos g oslsmw
Vg o 03] SUo auw a5 I3, Jold g
Jo gladl (S35 )5 @US!.(FY PVa (Bly)
il b eaiigSiso @S 0B gl 138,50
J=d el gl o)l I (slacgaze < (SMic
U so)iS L b gm0 qoump 3 5l oS
Fig &S Gl Sluil gloi)l b dizuel 45 Cawl
@03 0lel g (5)lae) 50T (5o sl 4 |y s
LFA VAN (0oLl om0 g (ploia, oF: \VAS

Jool plai gzl Juol lsdi 9 aiS0 Gued |
2w sl leld s ke aS Cuwl plawl B
"o Ol 1) (led s a5 Cawl BUST Yool
G5 3y gl )5 o (1FAY: YA (lolps) sies
523801 56 5 Uag (st o801 831 Blsls Ssal
Wi plgie o Jeld g (J=9 Joac aus (gl

olgie L)y, s s (SUS (Slo dalad pg
Alio Wlw alos I .ol 6390 (o 9 Jbiuo
O) (P30 Cdgiune 5> Ol ol slpg )
T DB 9 Ol lo sgud ol @ (e 21>
ool s @Sl izl ol Gigis pllas )
O98> plai ;5 dlis el jl eael Cows 4 i
e O 2 G ol @wihd g ol
Caglel pf) e olnl God> 50 9 b Cauxz)l
bl als (oS Jo olue e ol
o> 1 Ilail wdlae 09z ool yol> alis
U Sle plgizy @y 9 pue (B g
Colsy b ol Jeld Guds glal 4 azgl g puz i
Obez 0Bl > wgllas (53,509, Olgic 4 03030L;
Pz CudsS 9 Gy S olgie 4 Ojlus e

ol 03038 o)

Ul glaal 589 pogio ¥
Ojbus ol 53 0l Jebo

Jebb Luds slaal 5,509, poghe pol> @Gadimi o
aS Ghlws a5 Cunnl O)ls glhuae 5 obj
L pasasi b eud)ls @ asgi b ue ohas oSl
o 4Gl gl @ o)l 3929 b Jeld GUKI
PS> j93u0 g 394 03984 SVl (bl g (ool
Sl gy U Ol plue pSe el g
Jelo o;ﬁwd.o&zola.wg.:u.aogub.om
AB3 390 (sue lpa CasS g oaud pa8 i L)
b 02050l 9 03,5 dudye 0a0d0b) 4 | Llugs
Jeb olgisny (g, ol plasl @ @S S wlxo
obez sl wlugl @l g 20> ols) o
9 33,8 o 03030k 9 0l Jebb Pl Wjlus
Oygo @38lg3 ol gl p Sl 9, bl

3423 L85 by s )3 HulSSl Gods 5o

Ojlud ol 390 53 90 28 So 4 4yl
bzl Gl Sl d)lge yo AT ogd 0 (spiio
< .(Solene, 2012: 22) 5,5 Caugllas 3g=i e
G5 6l Jebb Vgl olul o 53 lose Hlas

@ el (20 b (S0 Ojlus gl 53 obj Jeld Ghds lagl (BUS1 (Sl Julod 539090 Jams sj0jc (21> i (SIS s
iy g Gl Goii>



Comparative Law Quarterly

APE BN Olrdo VEl 003,058 I by o)lad ) oyl A 0,9

Sgy b pwiled cillas pac 4589 2l asols
5 obSis]) uwl o8l s (glainl BUs
Boé> a5 wadS b Wl @ g (A5 11199 (gans]
Bpo g 0391 (bisy 9 willa) 28 (FUSI (9
ol sl caellol
iaw slodawds ;i (Febs> (o9 (US| 630>
9 o Cadglme alaz jl g Goi> ple pgo g
39 3350 Lo Djlws ol pasVb

L 395 el g (Siea ohlad)l laghes (soles
(5F :\Feo (9, 9 CLCT).U Lf)l.ul) Cawl als

b Gl o 3E aS als oude Sy
VoSS g 39 Cuwgldl 4 (Sde Cudgiue
) 338 0p asoly Hlas I eld) olgie @ )0
o 3clgd Lol el o (FI1-Fle AFAS (568
Ol W90 L labie glojlxio g e ol
Calos 0 iine BUS] sloo)liS dlo I a)lus
AWAQ WsP+>) 9 UJLo.ao) ol 063g) °-3:!->Ol:’.) )'I
5l g @YU Huds Qlf.).i.w,ggj > LRVE) 5YYo
BT @ bogspe Jilue 53 Slail BV ()l alox
(609795 LS g (yhg) 4> oz I (e Ludgiume
S Ohluws JobS gl b Ojlus gl
LRVYA DPAY (Gusb) Gl K540 g s

Slo w9 Gebs 4 BUSI (S5 o
ol dlox I (o> legidge ol SU
4 @SS Sy 4 B plill Sy By s
Gloduin blad 4 O )lus ol 13 ol el
awl gl Jeld adnlog ol 53 39290 S

selgd g (e Cadgiume (o 4> Gz
- U Sauod 9 Jwgi AR Ol ol
Rl 4 Gl oSz glgiiny SUS] sl
_).c|9§ (i Ojyguo 4 as b.'g f))b dg=>9 ul.cs.;ogo
ol 9 Gl BV Cang gLl Wjlus ol
9 U9 o3y dlei g ogl> plgie @ W)lus
b2l Sl @Vlg Sy g 3350 B (298w
(0 (930 Cardgiune Wi lgie 4 wigllas Cllae
b

AV olboll) Cawl oo (o pluwsl cals i
-(Y‘a" tqa

Jlsloasid pa )3 dcgazs sy dsel> G

9 Whble (wbuw Whldiel (i Wlwido

bzl pligs glojls 89) sl paye 4S (so9um)
L5V Y VA (Lei8) a0l 6,8

Olzeiaw 53 lo)ll 0,5 pge Sl (S 09 SUS
39 (B9 WVAF (563l Cuwl (puilgd (390 WVsle
) OUS| xclgd iugs o8T ylazg o sl
a8 a2 b @gldail b <5 e )bzl g pyixe
) Ggé> Vlaal Gé=i dgiludl Ei8> g9 Syl g
33965 9 PLlS Cawy §>) dlwe IS
(FY Va0

-0) 4S5 Wjg0 ) (96 Milgie0 GUS &S (il
Slgige b g 391 ) LOLS WY )5 (3¢l (s
PV 6aid CuS 3y S p aS | slaiigb (g8
(SY Yz APV (ol 3lS) S |2

S slojlxio 1 pogie 4 Jul=i ol
g o g dzelz 31,01 4S AIS Cgial 998 lgie
Bl 03030 oS5 1) el T 93l ()20 vlgie

) sd32i0 Jguol GUS ple Brimmg 3z 0
3510,S (yaail g iy SUS| slogh))l plgis @
64> Olgis 4 yole Gudxi ) a5 (Jgol Lol
2 ok Jebb g ol dal=d ) GUS| deis
clgd b (SBUS (Slwo g F

O Gl (Heds>

9 pulSl ez Isd> laplas )5 a5 jgbplas

obie @od> ;o GUS| )8l Ludr p @wslyd
89 jl Cad W po plpl Bed> plas 5>«

SUS| Sy o 55 3L ol9d g Gos> Sy

@ el (20 b (S0 Oylus gl 53 obj Jeld Ghds lagl (BUS1 Sl Julod 539090 Jams 53056 (21> i (SIS s
iy g Gl Goii>




APE G N Glabo VFol 33)0,8 I by o)l ) o)l A 0)95

Comparative Law Quarterly

———

ol el @S 351> oaudie (Bssumgs (S
Jood g (V& WVE (l;935) Tis 900 0 pggo 4o
oLl g Wlegidge don y (Sgd> (s0aeld Sy
9 Wluogas g CudsS @ dzgi 093yl Jgoino
(V& APV )b g oum)) SilS0 g Silo) Wluaise
£39)50 "s90lod pagio 15 o1 g 39,0 LIS W
lige 4 dyzl > G plp 4 dzgi o oglle iy
315 335 50 02cl8 lgizo 4 azgi g (s)lgliw
(EY APV (oL 9315)

b eloinl cdlse jhitl 53 canss pl§
Cllae o Gl 0938 ugual «jlws 39,9
6320 9 53lo pllas (ueudl 4 Azgi b g s90le
oLy oo 4 ol ouleld 15 9 HB0L; o
» Sk Jool U Sialos g 53,9 wllaslo b g
oxdple @S (0 4wl iy claizl Loy,
Sl |y Joldie B JIS5 9 Goi> Lok ¢ dadl,
9 Jlgel cuwl lghuw azsl ay Jus 4 032301 9
Sl GlagS Wyl JolS plue 4 lelas

lges ud,lo aS 85yl esubie (S aS jglailan

e ) &g el b 5 Olus

3385 ol eld Vo aSil @ s5)ls |, ellse
APV VY (Sl oMl g (Susb)

olgie U Jae Cudgiue g8 ) godle

Ged> 53 (P30 udgiuns (5059> 5> 09Il (o yiage
poeto 5 (Fro «Ujlws gl daz Sl g ol
Ol 3 @il )3 )0 Ruie By U azgi YN
9 )J.)JLJ Olasil g roLc Oyguan 6303005 Ol
(Ve vay :k_é)Jo 9 Ls“'i’)) ol Lg.l)l.-a.o » JLA.C'

@ aS Cawl gl o ool ol bl Lads

9 Blasil g9 o 9 030255 (4298 b

oygu 5| FF sl gy ojgm 1 Vo9 sl YV o g
Ll
2. Formal justice
3. Material justice

2 Lo (VU glagbjyl O

15 0l el s ol
dolyu g GUS| (050> (sloaiig) g oo lS 4 8o
)L:T Rl g Pu-uﬂ Lr99b PU"-’ J2° (“")S t.)“l')-9 ‘LG"T
g aumilyd g uilSil (B pllas )5 U goj0>
olsic @4 sa=is SUS| slogh))l eaiSe £92)
9 905> Wilew 9 JS yume 5 lusl Sl
azgi b allio cpl 5o bl Cuwl 0335,8 Glgic (59,5
oz Slail wdlse SBUS] glaghy)l bld)l
20 Jeld Gud el b 2,2 9 pue (85 9
380 3,509, &l 33 88 8 Lius g &yl ol
ol 58,8 18 w0 g aelllao

cllace A,\
> ol shsl gl (BUSI pogan S plgisy
s g Ginig 9T plake degoce b (0800 Caga
0355 LG tomsl Clne I gyek 45 o (omsbo
55 lae (FYVYFA Y 2 VA (ol56318) 'l
3320 6)b8 ey S (Se Codghu
‘Jsﬂ 05 4.|a.w|9 4.:10.:[..» S LS)-.’I)-.’ ! LS)-.")-.’
38, w31 lpel elo,b Uil 5 J&5 b ,Lob;
2 e 9 032> Ol W)l ol b g sl
(5230) 39 0 L8 13330 030l 3uay boluail

(AY/A) \PAE

Olgic @ (oxclBy LJB ;5 God> a5 iz jo

b Lol d9ds0 yolb (sl 9 s jo52
b O)lus plue pogas 3 ohg Cllae
39,9 S0 g (Siloj Lyl unlis 4 5Lk J=d

50 s 03u30h 9 Ol Jeld Cusidg a5 g 0
MF Ve (las b g el S

lo 9 UoyVlg lgoud! dlll Bls Lon :(sayT 4y 348 o2, . "
- p9) 509w 51 A 54T (proams J2! 3 G2 VIl Loginy
oygm 1 ¥ sl WoSiie (goy9u I FF sl )y ppriceon
sl 50)9u 517 Ul ol «(s0)9m 51 ¥ sl o)l

@ el (20 b (S0 Ojlus gl 53 obj Jeld Ghds lagl (BUS1 (Sl Julod 539090 Jams sj0jc (21> i (SIS s
iy g Gl Goii>



Comparative Law Quarterly

APE BN Olrdo VEl 003,058 I by o)lad ) oyl A 0,9

-0l) 9 0392 Hguatie Cusw )90 3,509, ) (koo
Cwd 4 Cawl 6305 Cawd jl aS (g5 Jolre 630>
i 4 g yieS 4 gl P

@G> 5 030k LualSil Feds )5 uizren
)'| Juevive) 63)|9 be.u:} as U,ul.uul O‘J.I )JIQ)JO .\)I.\j
) nled zias (6,505 wlaes 039s gl (simiiny
3509 ¢l U S L g (Owen, 2000: 16
o.>J|9 Oljl.u.\b I3 4.;.1545;“»] L'):’.I » Uo)_‘) ‘L;')I).‘u?
R s gl aid) gyl lges w9 ol
L Sl Wlhlus glges C)'I"
30 Wljlos g suwy o0 ai @ yol jolls ;> Cdlse
a el 38250 33,5 0 8l WVsle b Jeld
) (s 0l Jeld @il g (Sao Oljlowe pggio
(150 FAY sols amld
Wlail &,Y
30 Cadgfums 53 GUS 3985 Lol 4z ;5 Blall
b 4 G O)lws glhuz 0oty g (pogas
a0 Dgume ol 3elgd I (55l slise 9 3l

(P Cdgdmn (spugi loa,lai plod s
S aclgd audali lool, 51 (S Slasl
el Ll b o 63,5 J85lw g (a0 Cagdume
oMl g (b)) Cuwl Cdgdune lges (udybo
clgd  (basi il 9. (FY/FY vy ‘L;‘:ijlé
39y50 JS 4 ol 3)lge 5y (Sedo

5 Cawl gliio o b Lol wlae dud Bl
0329 w dlac L Blail §,8 aS 35l saude (S
ey s Cllae aS Cawal )y (g9 Clae
=23L) 3l | plaio g sole (o) ool aS aidls

).i{.) =g, )Ja.a U9 (YV“’U(‘Y‘LSJL»J)LQ Uo\lu.)l 9
Cagje W yoeie Vlail Ollassl @ asgi

9 6l (g0 lae glojye I e Cudgiue

Jelbd cdles g il 9o Al a5 (ogazsd
clbse @)l8p bl Olus olue > ob)
bzo 1 1) ol asol> s of Lag> b g0l
&S Sl e 4 sloxud Gl o eele cllse

23,8 solgs a8l s wuwl 634 3)lg gl W

Ol 5l ien b eS 030300 ST 550 slas 4
33,805 B0 590l clae 35S C8l,d 63)lg
33 (WS APAA (Jlo Sgao FY AIPAV IS5 L)
Obez Cunl oV ggolo Cdlae Gi (gl azais
W 59ro Ygl a8 338 Gime (sS4 Ol
ool o A Sy g abld daze lees 2ok
Ol 032300 U e3)lg Shlws (olod (S,
JESTIRL RV PPN R ORI IWE IV IV IR 4
33,55 03030b 5 WVsle e ¢aid Lyls

ol b ool Jdebo g glagl 5509,
Sl 590 G99 Cag 93 jl siue Ol 50 0203005
A oy ol @l ggele dlae (e g
O @lo3 egi ol pulul a5 3,509 cpl 4 azgi b
Gollas gl CodsS p ool 9 0l Jelb
Cabs) b a8 Cul gol 0 02)8 ublbie Giud)b
Jeld Glo I oads slgiiding CodS @ 03030L;
9 3350 0luz ol @ o3)lg Wlws elod b
jozxe U Bloes (L olpz w9 Wlws
b Grizmen . 3bl daze loed 2ub b Cuwles)s
3929 9 3599y ol ) (P Ol SHaS 4 azgl
Sl a8 axl Lo b Jebb il Sl glhae ool
055 3l 394 plaxsl ol S1p33 )5 0l Jeld ols
sgolo wllae (S glaizl o5 9 L) Jeb8
9 Ol Jeb sl lg,U e pu Ginlag g 0392
B0 032300 4 yidew ©lg)b Ol sy
33,5 0
paosai 48 ol ol 30 Hlas udSl Godis o
9 gz (ol b 3l Ojlus luz 0Bl
Ol CudsS 9 Ojlws I pudple Llil alaw
gl i o3l 51 plasleMbl a8 15 il
3380 Béxo Glw oy @ oslel asui s
oz 9 (Eisenberg and Miller, 2013: 13)

@ el (20 b (S0 Oylus gl 53 obj Jeld Ghds lagl (BUS1 Sl Julod 539090 Jams 53056 (21> i (SIS s
iy g Gl Goii>




PP GNP Olrdo NEl 503,050 ¥ by o)l ) oylads A 6,95

Comparative Law Quarterly

———

il g oSSl dolpl @od> 55 Ojlus ol
-o_sj:i.mf Ul.o ngm» 9).A.1§ (_;I)I.S 9 Cawl 6au _\)Ig
Ol 53 ol U39 03clB )5 (sa03)5 a5 Cwl

oloj ,> b Ylpl g pllas )5 iz 0
&uo Oloie 4 Blail 4 Jlgiges gl 9o
09l Fg ¥ slge @) azgi b Lol (auS slistuwl pudins
9 092 i (30 CardgGumo

Sl Gupls HLasl oy O)lus plue Cuss
Colis) b ol Jeld s glaal 5,509 lgi e S
aS 389 Ly e b Gise obez 5o 03000b;
Sz sleogud Jloel )5 8T oiw L (ol8
9 e g Joy Ol Jieo Slasil goay 9 Sius
D A9l g9 Nl Wed 99, 0L Jebb 2>
ol Jebb Cumdg dlaslle (paibo a5 plazg
xS pread Hgilb S5 Gline 0 10 5wl
E90 A (50, (salisls )5 digas (gl .aaS
Wt ogee 0Bl VAY sausd 1We/11/ e
Glus gadllas aiwles L T plojlw lges
0kj 9 102 Olise 32 3ble ) e S)lae I LOL
) g Clae g WBlail sliswl @ g 63905 (&l5 63)lg
el ghal b o ol ob) Jeld aSil cag>
Cawl 63905 (B W pgSxo g 39350 | 63,5
oluz aS Gl el )3 g (Y18 NFe) (g5 ,00)
Plo (w08 o)l ylul (Bebs> elgd L dllas
L;<7§|9 Olo o @8ls| Caolye Blasl Fip D 63US
b adllae By g 19,6 1) 03,19 &yl

Cuoyd 038 palyd g ,Blaz b Jebb b bl
obo 2o LS slao 1 g e s Oz

o g Olisaagg bog b (5397 31 Uy 47 e 1WAA
(s2ubao) 14y 348 92 sl alllas (gl 03455 Sran
ol (hadal (s (1WAV) 9200 «(S)9 (5504l 9 s
(el God> sloghagly (Blail g Jas Jgwol g Slail
(PV-ASY L (W)YY

0en glp Ojlus e sclgd (golud diyil
(OVE-OVA \WAF (i5L) 5,00 LS

Gl e wylwd ohas s Blail cule,
Caaudg 4 4295 b g 03)lg Ojlws £95 (sbaudl a5
oS g 0300b) 9 by Jebd elaizl g (63,9
i 089 338 o sy loe shaxo 0l 3909
2 0B phy o poldl gglud Juol deu s
392 ,US Blasl gl

cbaidl 4y (Qlad g, > Sz preo
g Cawl @i8)S 1,8 Wlad slisuwl 390 Wlail 5,90
51 ol 03803 LGS 1 (Bgis aclgd Suis (gl
Oliws,S bl Hlaisgass oBsls \F gaued dlas
90 VEoFAVAoooPAOFSDe (so)lais (l) o
o shls oL Jeld «8lasl sbao o VEeo/1)/of
00 Shlws ol lps Jeiume |y Cudsguw g
Blogl ¢l b .33 0 oloys ainje g (Satdlls
380 1 SLail (5392 (s iy e yale 39,15 0audie (S p
e @ g (FVe 1Pl (o) Sibyu0) 039y alaylis
2 30lgs (il lSloc @ ymio

9 ulnl ©aled Ul 4 bbgyse loosign 5o g
) bogypo 6339y )3 YoIF Jlw ol aloz I 1S ol
4wad 5 olpl 4 es)ly Whlws (0,85 Olise
9 Cawgy99 - Ol wr (slees FF - all onigyy
5 ol @8 @ l) 3929 b oloas AN 3 Sl
2 &b s930 4 pladl Yol F Jlw ;5 199A Jluw
65 0300 L 03)lg Ol s g ol g 4
.(Schwebel, 2015: 369) 5,5 Wlail Jusl |

aclgd 51l 53 o b3y &S (sl S @ !

I8 bl 3)50 20 0 5o 4y Slail Juol 13 slge s .
ol el oslel 8)l )5 Sylad 5B OVY (goslo ol 48,3
19 ool g VWFF 5 0936 1VA golo cctimSaiyg
0P Vo505l tlanaioue s15)1,8 jusi b JUasl @ Cound
S g Gg8s> Cound [ WWAS (6088 Oloss g e
Fo o3k 1blail cyle, b Cayllg plasl ) Caass )laio)lS
&> Jghzo g Wlhuaio glgizloy pogas )3 1WA )5 98
638 Wpiao jl Culos 9il8 FF osko g ol,S)8 sl

@ el (20 b (S0 Ojlus gl 53 obj Jeld Ghds lagl (BUS1 (Sl Julod 539090 Jams sj0jc (21> i (SIS s
iy g Gl Goii>



L7(L.;..Ja..l @929 d.awg )2
[j Comparative Law Quarterly

APE BN Olrdo VEl 003,058 I by o)lad ) oyl A 0,9

.(Q Qa9 ‘Ple).mlp 9 UQJ)S) ((..\.;.’blguo

Cad “. (').lu} A/‘"

syl o Jasol a9 o SBUS1 sl s aus
S5y 5l 693 9 iwyd wilsuo ales (Sl
APAY (6,80 g 0315 (o ¢ o) elotol baslg, 5o
o (285 i pan> 6hlo 3,9 (B 4lad 4 o (KO
L Jo o b Bluyse 65 | bl b
il 9 88) ASe 85 (6,5 Sl | )bl
(FNe: G 1R (63,9500 1 J&5 @0 0 21 Feo

Slail g elgsps o0 b o g
3985 5l (6,503 ) WSS U s 69
GRSl gl S Gl God> plgz 4 GUSI
39)0 U8 4 Vlail g cdlae paolés I (Gob>
4—")(.99-9-9 U,uhul U-’l 9(\'u oA 1V 92 L_,’.:>l.:>)
2> 9 Mjso Mg o @8l g las lagh))l
U gl o G (s> slapllas Il
sclgd Bllasil 3 g 1S 4 dcgudgo Ggis (3900
Ol plpe gdas> 5o ohg 4 (g S
@ oS sigye Sl Gloe g e 13551 @bl
s o gt SWo (6138531 0 (B s
ol Gillas pladl Gldail g (S 3uad aSb Sy
(50 :\Foo (g5l0

ossiie B I (B udSil Ggi> )

potie S vlgie 4 LSy 4 g ans AS 35yl
o ol (S Godx> o plas plod > (cwlwl
-0 5k poy gedm 4 &S (Vg ladibw b gl
9 Cusle 4 ogpho Olgic 4 Jl> oue )3 9 3,5
3 bl el )’,Sjb.} Cuz g rog.e.é.olj ol lgizs
o o9 Ll g dlaie 395 Gaslaos plod
G s S0 9 (Mackaay, 2012:105)  cuwl
(Garner, Gaso L ssuse ;5 Cdlswo glizo o 1)
Boi> g golie 4 azgi ol sLadl a5 2009:713)
e )90 Oloj 90 4 ol G2obas g sl 61,503
092 9 Bladl gline 2 ,li9) 4 (B yr g 3S (0 oy

I S2 kol g dasly pudylo dlaz g pose
4 (P10 AFAA gy gilis) sl ilgz Sl
Oz pad &S Eixy 390 3809, S 4 |) 395
el 252> 9 e 4 joxie 022500 Wyl JolS
e (BS> gm0 I g 323wy 0350 obj

S (g ld395 Lilbuaio

9 Wpame 4 yxio (Jos obaz a5 6)lg0 o
Gl o (it Blasl 33,8 b Jelb waSss
ob) Jebd a5 bl sS4 Ojlws glus oS
3 &S jghiles 35,5 Uuu.\iu 9 Wpme Hlzo
slzop ol (P3e Cugiue pgil8 V gosb
U Ol glus «§ .).))g(_s.o S g 0393 blasl
W Samad b ol 0l Jeld Spune g3 Giab
9 vasass 9 (RUlgi Kb Jeld G layl 5,509,
390 e ulpe CaaS s b)) Jelb Bl
Jmel gl Cuisg ol 55 aS 3,850 18 azgs
&Sl asine 13 g 338 0 aitio ol Jelbd
Sble Blail e 3,509,

Ol S Gl p Blasl 505 o

ol 53 33,8 @ime JolS jglay 0393005 )l
see L 8 o) Jebb aSil 4 azgi b 3,0,
oluil b 395 juabi Gopdy L ool oS>
Eord 5l J8 bl ploy )5 g 295 4 Oyl
e Ol by 1) Lings Sl (! Slidee
Wi b g S oo pllel 63050L) wulbo, b O)lus
9o @S> il b (Sap, jl g3mie Yol
or bold a5 23,50 Djlus ol )5 g
9 398503 Sl Oyls 39,9 0loj b ol ploj
il jgaio (Jos sloohaz )3 a5 p)gi dzais 5o
33,850 Gz Oyl JolS ol 9 2,45 (0 920
L aS slosdges Glgie loae Gwlwl (oo

O8Ol Jebd (oole Wlhlus o asial 4y azgs
Ol ol (Joi Usleo U Cuwl 03,5 ali 1) ga0,5
Bl a5 (630,508 plao 30 b il cululi 4,
Ol (o ol Gl S loy Bpo @) 6393)

@ el (20 b (S0 Oylus gl 53 obj Jeld Ghds lagl (BUS1 Sl Julod 539090 Jams 53056 (21> i (SIS s
iy g Gl Goii>




PP GNP Olrdo NEl 503,050 ¥ by o)l ) oylads A 6,95

Comparative Law Quarterly

———

Sl Jlpol Cagz )3 g 039035 03laiwl sguw Ol
ruo IS Oygo pa S0 Jas 0330k
oz po g (g3ee Wjgo 4 Glngs 035 dlaald
soc Joloo 6,8l b «S i gad g Jlool

S (gyl3395 b

Gpmay hls b ol Jebd ego90 o
-0 133l O)lws ghaz 2,8 el sl piV
9 Olpe CaasS 9 o3V (5,900 Ilge W Lo 030>
3 Sge p3¥ il g wlblasl g Jisl gilge
_).u)l.a Emol «? ‘C)l)-}‘? _\.ul)_‘)

GOl (535509, Uiz o9z ASil 4 azgi b
sloogud 505 . abbe 030500 9 by Jebb
9 Osd> 3elgd )5 2,30 Ulws ol @b
2wy S g Olgie ghgds 4 gl
P'Q’Lsﬂl)'?| LAJLOJOQSIP RG-10) [ ol le.mog,g.éb
o 9 oogals pluw )5 Cud s 3929 g b
..))I.)J .)9?9 CJ)L&U} OI).}.’?

> olill g le> Saleie 32y 95 Cad pans
) of (a0 o Lol (Fleming, 1961: 988 /1013 )
ol Jeld G gLl 3,09, SUSI clixe plgic
Obsz @S ol pgpde ol 4 Wil luz 5o
aigled ), i 9 S35 g 9 Bslo Oyl
Oloie 4 g ol 32y S0k Lo el 4 S pan>
el 2o (SUS ddulbg g 2SS

aS Cawl of (paiBo S gz 385 18 Lo
3wl (og0e @SS (pl 4 O)lws salal) 8,k
AV (als)aisS LS, olet s L as subb
wogad L3S b ol Jeld a5 )i ol 40 (37
b S g 200 0302505 Colis) L ue S
sy 630305 S I g 23S Cule,

Jebd o« canl o (pailie Cud s pizen
9 W5 9 Sy Bluaise I eslaiwlgw ;I L)

0l ¥ odle ;3 9 WAL S 9300 (4938 1) (gosle g Wyl
Ollolso )3 (s e Culey pg iy 51 Suig yiSUl &) lexs
Ll 03, oslatiwl

Trietle, : 273) x| o3g05 wauy=i ()8 olen
(2003

9> 4 L) Cud e B s Goke o
6129 (slize 4 g S 51230 LB 4 pogio
4 503 sow I g Caml Liloyd s 395 oS
.(Bérénice, 2019: 142) Cunl 9 im0 Jo=> poeio
OS> ega ) (Ppe o) olpl geds )
23 Lol L(FWel VA0 (g1 (=lo) €o)l0 3929 ud
8 sl 3)90 (Sgdi> 3cgd I (graxk0 G2olas
s i iy Sl 305 oS el 16,8
AVVY (Jae) (0 VY (Slais g (gaem0) Cawl
AU NAYVA ol =lo AFe IWAY (olew Ve
OVE DPAY (g

ol ¢ sipge Olgisy S paus (B Hlad @
(G2 9 6rRR2) (Fe)) (509 (SPed> plas >
6295 lise SUSI Jgol I (Sa g (FFerlAF
9 r222) Cawledly)h8 God> )5 (5 500 4 ag=i
wodlo 4 dzgi b b aS (F¥e \FAF (g 00>
Clgs > g 2955 sl il ixe gl NPE
(53l (g 20l) 3l ol S IVIRVES I P
Sy abile gosle ol By a3 @y a5 (F A¥AQ
(Bérénice, 2019: 141)sis)> (o0 LS Jool
A 4 Aol 4 azgi b (Jae Codgiue 5 gally
23 Syl ol @ @lS5 ol Jebb Lulwl (55
[ESVUY 9 3> oge 1 1) (F3e Cdgiumo (glged
)b 0b) Jebb s O)lws gl
o 4 Sl guus Az (P VA (gae
O bl 3509, 4o (L9090 o 4 g (SIS
9 S G S 53 0330k wals, b ol Jeb
O™ paBlin Fodio 9 Sy i Fue Ol Uy,
ol e ol Ghey GkiiS 5o ol Jeld

ol glize plgic 4 JI5 Jlme 4 oo g
Sialh8 5o ol Jebd a5 Cuwl pogan ol 4 3509,

@ o)lg Oylws gl 9 jolad @8) 4 g2l (P sasV.!
15 it 0gild FAe 503l 9 \WOA/2A/PY Lguae Silal
09l8 3 FOY g FO g VA g FVe g FFF slge arlSg cas

@ el (20 b (S0 Ojlus gl 53 obj Jeld Ghds lagl (BUS1 (Sl Julod 539090 Jams sj0jc (21> i (SIS s
iy g Gl Goii>



Comparative Law Quarterly

APE BN Olrdo VEl 003,058 I by o)lad ) oyl A 0,9

peSxo Lla>siue o Ly &l g 3y gl> 4 0obe
Aasaazd oI WA auedy Lus (oo 49 33,5
0l wolisls Ol oLl
g3 AFAINYNY £ )50 AQeqqVoPYSVeoqqE
bze o ) (Flaal gl gad g &l g 3 2l> eS>
sl 0L Jeld (Sabol g ol Jeld cadsgus ¢)l28
226 3l 686> prizes 9 Joy Oylws ol
aS (AFA ) Fo) (g S yao) Camnl 03,5 s s
9 Slail 4 gl g bl jl 5,0 iges ¢l o2l

Sblse (2UAd () ) g

239309 el bzl ) Gl Joizo 3 50
SS9 hgy 2 030k 9 ol Jeld (@dlgs
9 Ml 395 dgw W LS o (ool ol
0,580 e g 5liol oS algr sy b aiS M
Jodee 92,z 9 639320 5 b ¢l cuasS bl
o b a8 ol o S s (o g 355 18
L 9 63900 hus @ pladl sag3iuy Ojw 9 S
b9,y bzl 4o )80 g ,lisS g age 4 bl
sgw Sol)9l g2 4 LS )b 1 S e e
LV VA (o b ) uled eolaiwl

&l b Blsal (53,5 Sl (2 9 Jbob azgo ladly)1,8
EE(\Halaly ‘L;'Jl_).ib‘(_gm) Sl 0 aJag=io
Ol wexd g bl gloghy) ;o S Wb
LAJQ.JS O3 )JlL;l >90 waow! d.o.cxo Q)Lw:'>
G SoSiw (Sl 39,9 wuzge aS ol b (o
03030L; 839-‘ L 3lge ¢l a5 395 50 )§.3_\, O,
Ol @385 Ve puizes g Ol gl
—d,gl,; 9L aS S b Gls Ol JolS
3929 0l Jebd s glal 3,509, @ sbawl s
Ol Sz 03,000 (WG 9 b Jeld S e

Ll Ol

Obse &S 9y Olgie polwl preo

Gl g oz 3929 U Ol Gy 613551
Oyl 55 ohg U S9! gogrd @)
9 sl Ojlws 3959 SHl gl ol sgize

Sl 3 28 (595 Wl e byl e
o> 3929 09N Pz sleogd plw ;> a8
Cadg (o b ol Jeld aS Cuwl (Sas s
Ao A4S Suw)y Al oyl 4 AS (Jyg0 )0 9290
-0 doz b Sl e Sl ol gl (Fas Ol
Uiy Caxbas 4 |y Jgy 0ol Dlg 4 by g 9.k
Ol g 63905 o3laiwl s Cuwl Sen Sl
b Gies laac b 2SS obaz dog b 1) 03030l

il

-0l s 3,90 3509, lixe 12 5523 g
2 ) Jebd @lpiduy o b @8lge g0
L Cawlgsys B 3 iogs ©loladl  gauls
Cad s> 05lgan owysls sl b cuwlgSols
(Sl g Sy 4 Cols) g AiS e aley )
GSlLe pladl g8 yo 43)Sg 0390 Huasi 9
Jelo ay Slpdl 4y yzxie g 039 s Gams SUS
sy Oyl Olpe Glo plw jo a4 cuwl ol
Jleizl g bl e Jsame alud Gans D9 b pac
Syl b exaily; Sylbo Sl (Slpz gogud juus
Ll p3opal 3032 sloes 7o g Cawlgsols

Godi> > OBy I (B gedsdie

e S 2Bl iS4 Ojlws Gl pulSl
5 (Corbin, 2017: 41) g5 (2l (olezsls
RMie solie g gloduiz 5l (SO j 259, ol
CadsS ) iudilo @lg5 b b s o9y Lise
Gilo aile Sl Galgsols Sl Sol> wlu
b ol Jebb Godi> (a3l (olgz1s g uwl Jolie
WU*‘D(SLUA)"QSM)L;O)')S)JQDLP)“)A
S jgboplen gl aifpiy b 3509, ol o
3lg Whlus olpz g jolxd 89, g2 0erld aV
b obal Geds > WOMS/YY Lgas ol @
s2lols Sl gpSele g s glise
P S Sl 03y Gt ) )Bglw Il
Olsaxiue g il @1 g jolxi 89, 4 gy sgles
Casgaw 388 0L Jeld jglxe SWalps jlxo yué
ol 3 505 Glaal 825 b Glai 45 sac 38 g

@ el (20 b (S0 Oylus gl 53 obj Jeld Ghds lagl (BUS1 Sl Julod 539090 Jams 53056 (21> i (SIS s
iy g Gl Goii>




PP GNP Olrdo NEl 503,050 ¥ by o)l ) oylads A 6,95

Comparative Law Quarterly

———

Joxi @S (e zly b S Lgdd plud o
$Ob 21> 9 i oS (Sloj B 2l Hlguds ol ploxil
"0k 20> 89 5l o 9 9o il Wl
P&?‘ )l CTr= 9 puc (\”V\u AR ‘Ls)l.;ajl) _\_\)g
alos | (g3t Julge ¢ G8xi ;o aS o590 ugils
L ol Jebd oz g (29, Wl g e 9 ploj
(5“” AVAF ‘L5)9"“‘S) Cawl SMo k_9).c L5)9|5

sl dox 1 e)S old ,3 dasio WU
Lo > _\ng_\.:'>)) Pg.@o..o l.) 0,87 (50,0 [ViYA) a0y,
(aolgs oo o gl |) e g dolgs o (Sl
WAV o g gjl=el ) 3> Vs sacld opl p
oo (2,823,950 wala) LU 5l 63elB ¢l (VY -1AV
9 33 IS 55 Jugud B3o b pings o8
bzl )3 5Lz aISo 13 (el oaud gidg dol>
Caclbl CaulSS g oS> Joz 05485l g W 1) .(VAV
e ol @ dSSn b jglaio ¢l (xS Sl ol
P9I o)k ol 5 9 29l VAR (Jexi 2
iy (2SS g (b9 oSl plio

3elgd aiile jui 2> (&5 (5 022l ol hss
S ly2l 853 g o gl ol lidie Jouol g
Ol slagby) 53 Vgl a5 Cawl O)lws phee
395 (6393 s 03cld ol Lol .l jauaie (Jo
"5 w4 2y 89 (gl wlio ghzl ilesd
[oS.‘> Ua.u.‘xw.l 9 JLwl (5')-.‘ I) OIJ Q&L: [SY-N)
L 1) cowlio 9 2u80 aclgd U aiSiso b wgllas
(20 g bluiwl (o3Laibl g (SUS] Sl 4 Juvgs
(Y Voo o el g (515 00) 21S
Opane (30 Cadginme 998 F goslo ¥ 2w )
Oliwo Casbsd Slge I by Jeld maSis g
ool LB ot aSil 4 bog o Cawl &l
03lo ¢l )3 .2l 63938 Ojlws 39,9 4 4o ol
& 9 Slail (SUS] aclgd 4 azgi yol jolls o
ez 4 Ol Jebd Cusidg 4 426l b 2,5 g juns
@ aSil @ asgi b I3 )Sal, bl )95
g gl 4 03)lg D)l g 63gs 0303005 )0
0l Jeld (2> Cusdg g d9disad lpe JoS

Bgad lp o9 svlg> (give Cudim A dola)
i Ol 1 Slauas Wlegulas (gild VY so5le
Pl abbie S g g9 (P90 )l
Sl ©)jg0dy Gy 2,5 4 Bl b 55 4sbjo,
ol )3 ol T Juol L ples @aljg, ploo )
025 393=0 |y Jll ¢l 4ljg) g 0391 4eljg,
olpz g9 0391 0l phuz g Aibe 395 b
33,8 00 Fizmo s>
Ul g B A 4 auwdhd G o
ol o (5 iz gl GUST g (5,139 (LSS
Nz e Sl e b Sl gl 4 spsi
Gl 3Bl Jxo ol 0390 (g0 Judd 4w o8
G sgw @ aS oS Lol ((Bérénice, 2019: 141)
.(vanel, 1970: 9) «.a58 <ol 1) T 30U 68 sbawl
30 Blail glaslBsls ;3 po LualSil Fods> 5o
VAV alyd) 35S Sl of 350 s som

9 530 Caele oy b 5o plpl Ged> o
ol Ol Cugee 9 b e paic (sgimo
olrl @od> o0 35l sxude (S aS jobyles
‘3.15,50 lesl 1) 3929 0l &S Cadsgmw S0
MO AV (alys) €l O Jgiumo

O Py U Az>gi b Gasy 390 3509,
L ol (ue ol Uiy gy 9 0L Jebd
395 pasai g oSl 9 (Ulgi 4 azgi b W)l
ol Jeld S gz 0350b; L ol 50 @895 9
Sbliso o920

sloojgol )5 (i Jhe o oglle GUSI sy,
aol> ;5 GBI o God> g Cawl Hlausy oo
53 (A0 A9 (aasl g oL,S0]) Cawl SUylas
acled slio (9 9 (o> sloojgel 5l Sy dzess
Dygo 5> wdor by ez I Jgeme 9 poanse

33,8 Wbgin (o) gl ! o3 Hlgds

@ el (20 b (S0 Ojlus gl 53 obj Jeld Ghds lagl (BUS1 (Sl Julod 539090 Jams sj0jc (21> i (SIS s
iy g Gl Goii>



Comparative Law Quarterly

APE BN Olrdo VEl 003,058 I by o)lad ) oyl A 0,9

WuSiyg 9 0391 526 0l Jeld Byl 31 i
0B FIA gosle wlwl il oxus,S plel
) o3l hlus Joy slagy olSal olal o)los
aS 394 b Jebd glose 3)lg 2L 03050k 9 5)la
Sl oS plo; Ug vlghd pblL ) aalis 4y Joo
Ojlwd 395 U ol &S Sjlwie pSeapd 9l
03230k 4 ey Wl plgie G g
aS 33,5 00 Famo W)l JolS olus g Cawl
S dalgo AL Wlduaie | cadyd ol 03000
pasasi bl b ol Jeld 55509, ol live p Lol
032300 @og oslel gl )l ylpa b ladiye
Ol (g (las g (Fus Ol b Gilw >
L) 23S 50 polyd (931 &ile g |y vl wlgi 9
igad (sl S (a3 I Glggs o sgel 5
03335 Wlwod Jlgrs 35 ugo a5 (b Jelb
Cols) b« adbe @role gl 295 9
6o padylo @9lg5 390 (Sloj g4y 43 033351
b8 03030 sl o lws gl o 1) L8
iS50 3Ll |y Jlead g ae 0

e uPld Y oslo )3 Eadge ol 3z 0
i Ol (P90 lexd g bzl el plgisy
9 bl cubsS cuwl asgi (B bl wuwl saib
Jebd oS Sl o 65kl Gl 5l O)lus ol
L 39 50 63bib U yeume 4ol plill pS=> L oL
o sbiso o Ui 01 b ol Jelb <5 il
390 309,000 (ilwib )y paddy S
Ol G823 9 313 3929 ol loSiunyd (Cay
Syl SGglate Cumisg 6303505 Wjlis JolS

GS Aoy §

il slaslie G5 pge I 2 0392 (SUS
assis 5 Ojlws lhuz selgd pazlly ¢uled
ol slize g eletn] Cllae G g ple Cadgusio
oS ol o GUS! 3 adgl Jgwol 51 el aclgd
Cygo )3 9 By )00 5,503 U ilgi (S
@825 b onlplo 3l of olue 4 pile )6 Sl
Jeld g 0325 0l o (2> dadl) (S Cudgiue

9 6365 Blail @allas 33,5 oo Juomi 0303005 @
Q dzgi Uygpo 13 9wl 0V (5 038 S
Ol GBsbas 53 o) Jebd Guds slal 5,509,
Job (BB siz o a0 slad 4 (559,50 D)l
G (BB 5,509 ol (Gdlas s 3 aS Cuwl

M = oc.

Oyl gl 5 ol Jeld s glal 5,509,
S ol e oz 5 0ol cals, b
-l des 1 o)1y 3929 o Sl &S Sllus
S Gl Ol gl glaghyy o s glo
J<b 2,5 g e (25 sbao o of O3 Jiwoacld
3)90 )i b 3809, ol -l Slgidnn 3,90 0L
093 Oyl JolS gl 55 Lilal)y ¢udslo (§9lgs
Oz Sz 50 9 b Jebd LiwsSis g Gpune
S g0 ) abbe 030k Wlws JolS
oy U olus Gy GwiajS o (BUsl aclgd
2o 03250k Olws JolS olue Jual Glpdy
33,8 0L Jeld Dpame g0

o jl SBgd> sloplas e )5 aS jglbyles
9 Dlus Jol5 olpz 5 Sl 9wl
4 1ol Ayl ool (s, o 5l Jolsi 15,850
aS Sl Jeld aS 353 dzgi 3L po gad90
PPB 225 Gl Oz gl Gl Glopw g 151 Gy
20> 9 syl 3alo o)l jlasl s |) diwlgs
33,8

Obez gy 9 CutsS 509, il 4 4zgi b

2 0kj Jebd oSad g pasasd g )l U (as

s @ g Sl 03930 Cabdy b vy G 3

o> Loy 9 )5 | ol plasil oSl Lings (Ulys

aS 53,800 Juond (548 Dy U 0L Jelbb
33,8 Sl Jeld Spne 4 yamio

Jeld 2> g une 4 b giie 093y ol

39050 0l )30 i) TS 5423 43 L)

395 i Wyguo 4 030500 @og oSl 3> U g
MO A (pl,6 S5) g0 02013,55

@ el (20 b (S0 Oylus gl 53 obj Jeld Ghds lagl (BUS1 Sl Julod 539090 Jams 53056 (21> i (SIS s
iy g Gl Goii>




PP GNP Olrdo NEl 503,050 ¥ by o)l ) oylads A 6,95

Comparative Law Quarterly

———

03 i3S (o b e haosd )bz slogbs)
L 3,509 ol Eldail.syly Cums )l (u)dls lawgs

ol b oS Cuwl oiys ol 44 y9530 (VS (Sl
9 0l Jebd o @Olg 290 O bl aS 5,509,
"0 b wellas plue CudlS 5 ead0b)
Wl ;5 aS ol s 1 AR 93y bL
9 gMol Ciuog b g 394 (50 Jolid 335 50 418 o
o3l Wyl pliae 1 0323005 9 Ol Jeld Sl
Ol lgizes cmlitio (Jue Ol CoudsS 9 Ghg) 9
D @loanpl) s a5 )l L0 dzgi vels 5o
R o 45 338 ol ol 4 el Ohlws JS
ol Bliasl g el

Jeld ol S lie @ azgi b Sus som 5l 9
o gl SUel 4 azgi g ohaz b9 )5 o)
09 9 Lol Ul gl pgpboe 4 gl s
L g 039) U980 Olpe ad> Bae b g S5y
2 0k Jeld DUl g pauazi g (Ulgi 4 4z
Ol Jeld GiuwaSis g Spae 4 iio ©3)S29) ol
A dolgs

2S99, lgiwl @ azgi b aS 53,5 o0 slgiiuy
o 10333505 Lol b b Jeld s ¢layl
qugéW|9Jx09%MP)ﬁéu§|
o 4J.)l.l.ou|.|aJ|).uJ9'DlS.‘>| (2> 9 e D g
2y g e 9 wollao (plogud vlgic 4 G,
O)bws £95 9 0330k 9 0k Jebd Cumsg

33,8 3)lg (530 Cadgiume o8 5> 63l

pailime 422150 b 03250k 9 220 2929 4 L)
Cadgiue @loes zab b b g lges p4b (g g
ol Jebd jl Sylus ghee Cwlgsys G e

Syl

Ol ol Ja g9 ee Jgemo glooged
Cag U il g Gl ol ouiled 55 7,30
9y 0l Jeld 9 03050 L) Cumidg A dzgi pac
wdlae) (BUS (Ple olad b Guaio g Rol>
13 g 0395 (2,5 9 juue (& 9 s pan> Sl
U ol Jeld pids glayl 3)Sag, 33,50 Slgiiion
Edlas ;o 983 (SUS] She b Gllail gz
929 0l Jebd e b ue gl oSl as
2185 )18 azgi 3)90 w3yl

el sl 44 50 oL Jeld 5599 ol sbixe 1
“aSe Gylo I Ohaz Gy 4 b2l g Juesd ln
Gobao ) 1) Glngs ue el g 0o padiiy
O e oy L ol BB Ojlus pludl g
03230k Caabd) Wjgu0 53 9 1S (50 plel 030300 5
Jeld lawgi ue olus p @8lg5 Jpa> g ol
PS> )90 kS 9 Uy ol 4 Ol G825 WL
S L3 Lol b
U1 ool o Jle polad  ol> Gadixi 5o
wdlae 5.3)&,{9) C):’.I U.u).:.)u 9 Slciwl 60.).1.15 U>gi
ol bl 252 g juue (585 9 il s a8lall
Olpz o Eew 390 3809, (SUS Llguzgs
22l 3929 Ol iy ee Ol S Sil)lws

@ el (20 b (S0 Ojlus gl 53 obj Jeld Ghds lagl (BUS1 (Sl Julod 539090 Jams sj0jc (21> i (SIS s
iy g Gl Goii>



| I Eudal God> dolidnaghy
Comparative Law Quarterly

APE BN Olrdo VEl 003,058 I by o)lad ) oyl A 0,9

Adl, Mustafa. (1994). Civil rights, first edi-
tion, Tehran, Bahrul Uloom Publi-
cations. [In Persian]

Ahangaran Mohammad Rasool and Amir
Ahmadi (2019), "Introduction to the
basics of the relationship between
law and ethics in fuzzy logic: inter-
action or conflict". Journal of Eth-
ics, year 10(40), 71-96. [In Persian]

Amiran Bakshaish, Isa and Bariklo, Alireza
(2013). "The concept of compensa-
tion principle in insurance rights".
Parliament and Strategy Magazine,
21(80) (2013), 169-193. [In Persian]

Ansari, Morteza. (1996). Maksab, Tabriz,
Alahat publishing. [In Persian]

Asghari Aghmashedi, Fakhruddin and Ha-
midreza Abui, (2009), "Good faith in
the execution of contracts in Brit-
ish and Iranian law". Private Law
Studies Quarterly 40(2), 1-20. [In
Persian]

Badini, Hassan and Islami Farsani, Ali.
(2012). "The role of fairness in civil
responsibility”, comparative law re-
searches, 17 (3), 25-45. [In Persian]

Badini, Hassan. (2005). Philosophy of civil
responsibility, first edition, Tehran,
publishing company. [In Persian]

Bariklo, Alireza. (2022). Civil responsibility,
10th edition, Tehran, Mizan pub-
lishing house. [In Persian]

Bérénice, Bertier-Lestrade. (2019), La
bonne foi dans la réforme francaise
des contrats, Presses de I'Univer-
sité Toulouse Capitole, 141-160

Corbin, Arthur. (2013). Corbin on Con-
tracts, Breach, By Joseph M. Perillo,
Volume 10, USA, Lexis Nexis.

&L,

Deilmi, Ahmad. (2017). "The nature and ba-
sis of the rule of good faith and
ways to prove it". Comparative Re-
search Quarterly of Islamic and
Western Laws, 5(3), 118-91. [In Per-
sian]

Del Vaccio, Giorgio. (2007). The Philosophy
of Law, Translated by Javad Vahedi,
Tehran, Maysan Publishing.

Eisenberg Theodore and Geoffrey P Miller.
(2013). "Damages Versus Specific
Performance: Lessons from Com-
mercial Contracts", New York: Uni-
versity Law and Economics Work-
ing.29-69

(DOI:10.2139 /ssrn.2241654)

Ejazi, Seyyed Mojtabi and Mohammad Ja-
vad Saffar (2017), "Comparative
study of hardship and hardship in
the principles of international
commercial contracts with its ju-
risprudence in Iranian law". Figh
and History of Civilization, 4(3),
187-171. [In Persian]

Ferdosipour, Mohammad and Kazemi Gol-
vardi, Mohammadreza and Ahmari,
Mohammadreza. (2021). "Ethical
approach of compensation for
moral damage caused by dementia
in jurisprudence and legal subjects
of Iran" Ethical researches, 11(4).
161-178. [In Persian]

Fleming, RW. (1962). "The obligation to
Bargain in Good", Dedman School
of Law , Law Journals , SMU Law
Review

16(1),43-56.
(https://scholar.smu.edu/cgi/vie
wcontent.cgi?article=4125&con-
text=smulr)

@ el (20 b (S0 Oylus gl 53 obj Jeld Ghds lagl (BUS1 Sl Julod 539090 Jams 53056 (21> i (SIS s
iy g Gl Goii>



http://dx.doi.org/10.2139/ssrn.2241654
https://scholar.smu.edu/law
https://scholar.smu.edu/law
https://scholar.smu.edu/law_journals
https://scholar.smu.edu/smulr
https://scholar.smu.edu/smulr
https://scholar.smu.edu/cgi/viewcontent.cgi?article=4125&context=smulr
https://scholar.smu.edu/cgi/viewcontent.cgi?article=4125&context=smulr
https://scholar.smu.edu/cgi/viewcontent.cgi?article=4125&context=smulr

PP GNP Olrdo NEl 503,050 ¥ by o)l ) oylads A 6,95

Comparative Law Quarterly

———

Ghaffari, Mohammad Hadi and Baghban-
zad, Mohammad Reza. (2016). "Eth-
ical indicators in Razavi's debates",
Ethical Research Journal, 10(35),
103-122. [In Persian]

Ghasemi Hamed, Abbas, Khosravi Farsani,
Ali and Aghababaei, Fahima. (2012).
"Punitive damages in Iranian law".
Judicial Law Journal, 77(81), 187-161.
[In Persian]

Ghasemi, Mohsen. (2010). "The role of pre-
dictability of damage in contractual
and coercive civil liability", Scien-
tific Quarterly of International Le-
gal Research, 3(7), 133-92. [In Per-
sian]

Ghesmati Tabrizi, Ali. (2014). "Principle of
full compensation for losses" Figh
Studies, 7(13). [In Persian]

Gurbanpour, Amir Mahdi. (2006). "Fault
and causal relationship in the civil
liability system", Judiciary Journal,
(14). (In Persian)

Haji Azizi, Bijan. (2010). "Methods of com-
pensation in civil liability", Scien-
tific-Research Monthly of Shahid
University 9(36), 72-63. [In Persian]

Hajipour, Morteza. (2012). Obligatory good
faith in Imami jurisprudence, Is-
lamic Jurisprudence and Law Quar-
terly, 4 (7), 31-68. [In Persian]

Hajipour, Morteza. (2015). "Good faith in
concluding a contract; With an em-
phasis on the Convention on the
International Sale of Goods", Inter-
national Legal Journal 33 (54), 338-
307. [In Persian]

Hagparast, Shaaban, Korosh Kaviani. and
Kahvand, Hamed. (2015). "The
moral goal of the legal rule; A com-
parative approach in the theory of
Western law and Islamic law",

Comparative Research of Islamic
and Western Law, 3(4), 49-72. [In
Persian]

Hector, Fix-fierro,(2003). courts, Justice
and Efficiency A Socio - Legal Study
of Economic Rationality in Adjudi-
cation, Oxford and Portland, Ore-

gon. (http:/ /ndl.ether-
net.edu.et /bit-

stream /123456789 /43953 /1/21.pd
f)

Ibn Manzoor, Muhammad bin Makram
(1984), Lasan al-Arab. Qom, Adab
Al-Hawza Publishing House. [In
Persian]

Imani Pir Aghaj, Alireza and Roshan, Mo-
hammad. (2021). "Ethical-Obliga-
tory Perspective or Instrumental
Perspective in Contract Law: An
Economic Analysis", Journal of Le-
gal Research, 24(94), 59-84. [In Per-
sian]

Jafari, Ali. Heydari, Ali Murad. (2016).
"Measuring the possibility of catch-
ing the jurisprudential rule of good
intention". Figh and Fundamentals
of Islamic Law, 50 (2), 344-329. [In
Persian]

Jahanian, Nasser. (2012). "Ethical founda-
tions of economic security". Islamic
Economics Quarterly, 13(52), 32-5.
[In Persian]

Karimi, Abbas and Javaherkalam, Moham-
mad Hadi. (2019). Analysis of unan-
imous decision No. 733 of the Gen-
eral Board of the Supreme Court;
Emphasizing the nature of money
and distinguishing between deval-
uation of money, damage of late
payment and damage caused by
price increase. Encyclopedia of
Economic Law, 27(17), 1-24. [In Per-
sian]

@ el (20 b (S0 Ojlus gl 53 obj Jeld Ghds lagl (BUS1 (Sl Julod 539090 Jams sj0jc (21> i (SIS s
iy g Gl Goii>



| I Eudal God> dolidnaghy
Comparative Law Quarterly

APE BN Olrdo VEl 003,058 I by o)lad ) oyl A 0,9

Kashvari, Isa. (2004). Application of juris-
prudence rules in law, Tehran,
Nasrghiath. [In Persian]

Katouzian, Nasser. (1997). Law and justice,
criticism and opinion, third year,
numbers 3 and 2. [In Persian]

Katouzian, Nasser. (2000). A step towards
justice, Nasser Katouzian's collec-
tion of essays, second volume, first
edition, Tehran, Tehran University
School of Law and Political Science
Publications, [In Persian]

Katouzian, Nasser. (2007). Obligations out-
side the contract (forced guaran-
tee), volume 1, Tehran, University of
Tehran. [In Persian]

Katouzian, Nasser. (2004), Introduction to
the science of law and the legal sys-
tem of Iran, 43rd edition, Tehran,
publishing company. [In Persian]

Kilini, Muhammad bin Yaqub. (1988). Kafi,
Tehran, Darul Kitab al-Islamiya,

third volume, second edition. [In
Arabic]

lambert-Faivre et Porchy,yvonne et
Porchy-simon,
stephonie.(2016).Droit du dom-
mage corporel.systemes dindemi-
nisation.8.(en.paris.Dalloz)

Lezgi, Mohsen, Saber, Hossein and Jalali,
Seyyed Mohsen. (2021) "Evaluation
of the moral responsibility and du-
ties of the government towards re-
sponsibilities outside of the will".
Ethical research, 11(4). 222-197. [In
Persian]

Mackaay, Ejan. (2012).« Good Faith in Civil
Law Systems - A Legal-Economic
AnalysisnVrank en vrij - Liber ami-
corum Boudewijn Bouckaert, Jef De
Mot (ed.), Brugge, die Keure - Ju-
ridische Uitgaven, 2012, 105-134.

Mirshkari, Abbas. (2022) practical treatise
on civil responsibility, fourth edi-
tion, Tehran, publishing company.
[In Persian]

Mirzaei, Igbal Ali and Amini, Azita. (2021).
"Difficulty and difficulty in con-
tracts and their effects in Iranian
law based on legal principles”, Spe-
cialized Quarterly Journal of Juris-
prudence and Usul Studies, 4(2).
115-136. [In Persian]

Mohammad Rezaei, Mehdi and Moham-
mad Rezaei, Mohammad. (2013).
"Investigating the basics of utilitar-
ian ethical philosophy in the organ-
ization (comparison of the utilitar-
ian ethical system with the organi-
zation's global ethical code)", Ethi-
cal Research, 5(1). 57-72 [In Persian]

Mousavi, Seyed Ibrahim. (2001). "The Rule
of Negation, Asr and Harj", Judicial
Legal Journal, 65(34), 33-49. [In
Persian]

Naji, Mullasaleh Abdul Jabbar. (1975). The
principle of Hasan al Niyyah in the
execution of contracts, Baghdad:
Dar al-Rasalah for printing. [In Ara-
bic]

Naqibi, Seyyed Abulgasem. Taghizadeh,
Ebrahim and Bagheri, Abbas. (2013).
"The place of goodwill in Imami ju-

risprudence”, Research Journal of
Islamic Law, 11(1). 57-33. [In Persian]

Naraghi, Mohammad Mahdi. (2000). Jame
Al-Saadat, Qom, Ismailian Institute.
[In Persian]

Newman, M.Ralph,(1964). "La nature de I'e-
quiteendroitprive", Revue interna-
tional dedroit compare 16(2).

Nik Farjam, Zahra (2012). "Compensation
for moral damage in jurisprudence

@ el (20 b (S0 Oylus gl 53 obj Jeld Ghds lagl (BUS1 Sl Julod 539090 Jams 53056 (21> i (SIS s
iy g Gl Goii>




PP GNP Olrdo NEl 503,050 ¥ by o)l ) oylads A 6,95

Comparative Law Quarterly

———

and law". Jurisprudential founda-
tions of Islamic law, Islamic juris-
prudence and law research paper, 6
(11). 105-127. [In Persian]

Rahimi, Habibullah and Taraf, Fatemeh.
(2017) "Investigating the character-
istics of desirable justice in the first
article of Iran's civil liability law in
comparison with John Rawls' the-
ory of distributive justice" Private
Law Research Quarterly, 7th year,
25th issue: 59-88. [In Persian]

Rahmani, Hossein and Karmi Moham-
madabadi, Hassan. (2018). Compar-
ing the moral system of "Islam" and
"Tao", Marafat Adyan, 10(3). 45-62.
[In Persian]

Richard, Owen, (2000). Essential Tort
Law,third edition, londen.syd-
nesy,Canvendish Publication.

Sadeghi Alireza, Niknejad, Javad and Hos-
seini Moghadam, Seyed Hassan.
(2021). "An analysis of the legisla-
tor's economic point of view re-
garding some rules regarding com-
pensation for property damage".
Quarterly Journal of Excellence in
Law, 12 (2), 28-49. [In Persian]

Safai Seyyed Hossein and Rahimi, Habibul-
lah (2014). Civil liability (require-
ments outside of the contract),
Tehran, Samit publication. [In Per-
sian]

Safai, Hossein and Rahimi, Habibullah.
(2009). Civil liability. Requirements
outside the contract, Volume 3,
Tehran, Semit. [In Persian]

Salehi Rad, Mohammad. (1999). "Good faith
in the execution of contracts and
its effects"”, Legal Journal of Justice,
(26), 116-83. [In Persian]

Samadi, Siddiga and Khandani, Seyyed
Pedram. (2013). "Good faith of the
subject of the harmful act", Inter-
national Legal Research, 7(24), 1-28.
[In Persian]

Sanepour, Maryam. (2018). "Principles of
"peaceful ethics" focusing on the
words of Imam Ali (peace be upon
him). Alavi Research Journal, 10(2).
1-24. [In Persian]

Schwebel, Stephen, (2015). "International
Decision: The latest award from the
IRAN-UNITED STATES claims tri-
bunal: The line between approba-
tion of damages and ruling Ex Ae-
quo et Bono", American Journal of
International Law 109 AJ.L.L.

Sharifi, Seyyed Elhamuddin, Safari, Nahid.
(2010). "Comparative study of the
effect of hardship (asr and haraj) in
the principles of European contract
law (PECL), the principles of inter-
national commercial contracts
(Unidura) and Iranian law", Nameh
Mofid, (79), 3-24. [In Persian]

Solene, Rowan (2012), Remedies for Breach
of Contract. A Comparative Analy-
sis of the Protection of Perfor-
mance, Oxford: Oxford University
Press.

Suzanchi, Hossein. (2018). The possibility
and solutions of realizing religious
science, Tehran, Research Institute
of Cultural and Social Studies, Min-
istry of Science, Research and
Technology. [In Persian]

Tabatabaei, Mohammad Hossein. (1981),
translation of Tafsir al-Mizan,
translated by Seyyed Mohammad
Bagir Mousavi Hamdani, volume 19,
Islamic Publications Office, Qom.
Iran. [In Persian]

@ el (20 b (S0 Ojlus gl 53 obj Jeld Ghds lagl (BUS1 (Sl Julod 539090 Jams sj0jc (21> i (SIS s
iy g Gl Goii>



| @ I hulal Gods dolidogi
: Comparative Law Quarterly APY BN Oladio AFeY (533)9,8 ¥ (ol o)loid ) 6)leid A 6)9

Thaghafi, Maryam and Niazi, Abbas (2021), Vanel, Marguerite. (1970). Bonne foi, Ency-
"Comparative study of the possibil- clopédie Juridique, 2° Edition,

benefactor in jurisprudence and loz.
common law", Comparative Law _
- Yousefzadeh, Ahmed, Sokhnoor, Mehdi
uarterly8(2). 57-74 [In Persian ' ' '
Q y8(2) [ ] and Rostamzadeh Moal, Soroush.
Treitel Guenter, (2003), The Law of Con- (2017). "Judicial adjustment of the
tract, 3 ed, London, Sweet &Max- contract based on its economic im-
well. balance in law, Iran, American law
Tusi, Khwaja Nasiruddin. (2008). Akhlaq and international documents”, sci-
Naseri, edited by Abdul Hadi Judi, entific-research  quarterly  of
Tehran, Behzad. [In Persian] Danesh Civil Law, 7(2). [In Persian]

@ il (o0 b (P30 Ol ol 3 ol Jeld Gl gl (SIS Hlo Jalo (539190 Jamo wsjuje (21 Uiw (PSS s>
il g pualSl o>




<f‘ .
CR¥ Ghnlad §g8> doliduaghy

cientific Assaciation p— 1
o ninsoms = Comparative Law Quarterly Volume 8. Issue 1. Serial Number 13. Spring 2024. Pages 135 to 155.

Original Article

Refusal to Adjudication due to the Judge's
Recuse Comparative Study in French Law

Hassan Mohseni ™

! Associate Professor, Department of Private and Islamic Law, Faculty of Law and Political Science, University of
Tehran, Tehran, Iran.

Q  20.1001.1.24237566.1403.8.1.7.8

d 10.22080 /LPS.2023.25332.1503

Received:
April 20, 2023 Abstract
Accepted:

June 19, 2023
Available online:
July 12, 2023

When someone exercises his right of action and the proceedings begin, any
interruption and obstruction in this work has a negative effect and is prohibited.
Despite this, the reasons for recuse the judge, which is rooted in the two principles
of the impartiality of the judge and the independence of the court, in some way
create an obstacle in the process of proceedings, so the incorrect implementation
of that can affect the right to action by sending the case to other judges or courts
in which the litigants to be felt upset about the proceedings that he does not
consider himself recused. These recuse causes, which are contained in the law, if
they are implemented in accordance with those principles, there will be a kind of
balance in the implementation of the principles, which will not interfere with
litigation, nor invalidate the proceedings and the judgment. With this definition, not
including a direction in the form of recuse to the judge does not prevent it from
being presented as a defense in the process of complaining about the reviewing of
the decision, which is a new point of view in this article. Also, the six unification
decisions of the Supreme Court, which have been issued regarding the clarification
of hard cases of recuse and the effect of refusal to adjudication, although it has been
able to solve the ambiguities of the laws to a large extent, it does not answer all the
questions surrounding these aspects and shortcomings remain. Some unification
decisions of the Supreme Court, while important, do not have a solution regarding
the implementation of the principles of neutrality and independence, and others
have been issued due to the misuse of the judges recuse. While comparative studies
can provide useful approaches to reform laws and regulations. In this article, an
attempt has been made to use comparative law for better application of procedural
rules.

Keywords:

Causes of Recuse the
judge, Refusal to
adjudication,
Independence of the
court, impartiality of
the judge, Guarantees

*Corresponding Author: Hassan Mohseni
Address: Department of Private and Islamic Law, Email: Hmohseny@ut.ac.ir
Faculty of Law and Political Science, University of
Tehran, Tehran, Iran.

Hassan Mohseni. Refusal to Adjudication due to the Judge's Recuse Comparative Study in French Law



https://doi.org/10.22080/lps.2023.25332.1503
file:///C:/Users/farhad/Desktop/Lps%20%20Edited%201402.5.5/Temp/amulaee@tabrizu.ac.ir
https://dorl.net/dor/20.1001.1.24237566.1403.8.1.7.8

Volume 8. Issue 1. Serial Number 13. Spring 2024. Pages 135 to 155.

Extended Abstract

1. Introduction

By exercising the right to action, the
refusal of the judge to adjucating about a
case is not in accordance with the
principle, because the right to action as a
part of the procedure, leads to the
initiation of the proceedings and the judge
is placed in the bond resulting from the
initiation of the proceedings, and to this
proceeding to the extent of deny of justice
gets a job. With this definition, maintaining
a safe distance between the judge and the
parties is a guarantee of the accuracy of
the proceedings and the process of
reaching a decision. Normally, this
guarantee is studied in procedural law
under the title "principle of judicial
impartiality" or ‘“principle of court
independence". These two principles
under the title of recuse of the judge cause
the rejection of the judge in certain ways.
The basis of this authorization and its
exclusivity, as well as finding a solution for
cases that do not fall under these causes,
but have an effect in the proceedings and
judgment, as well as the effect of the
refusal order that is issued from the
perspective of the parties, the judge, the
other judge, and even the other court,
have been studied in the article. The new
theory in this article is that in a restrictive
system in terms of recuse, the judge's
departure from the neutrality and
independence of the court can be invoked
as a defense in the review of the decision.

2. Methods

The method of studying in this article is
the jurisprudence of the country's highest
judicial authority, the Supreme Court and
the opinions of doctrine and a comparative
study in French law.

Comparative Law Quarterly 0=

3. Results

Limiting the ways of recuse of the judge is
rooted in the country's historical political
and social view. Also, the basis of these
causes of recuse are the two principles of
independence and impartiality. Many
examples of the judge's recuse are
challenging. The Supreme Court has
sometimes  issued judgments and
procedural limitations in order to prevent
abuse by the litigants or judges. An order
to refuse to adjudication is a decision that
is imposed on the judge and other judges
and the parties. It will result in the transfer
of jurisdiction and will take the case not
from the judge but from the trial court.
Although six unification judgments of
suprem court have been issued regarding
the judge's recuse, they still need to be
conceptually and empirically updated.

4. Conclusion

In the implementation of procedural rules,
there is a need for a kind of balance that
can be achieved by knowing the basics of
procedural rules and principles. The
correct and balanced issuance of the
decision to refuse adjudication due to the
recuse of the judge has two benefits: it
guarantees the exercise of the right of
action and enforces the principles of
impartiality and independence of the
court.

In this research, a new theory has been
proposed about the aspects that are not
presented in the form of the judge's
recuse ; if an aspect is not an exemple of
legal cause for recuse a judge, it does not
prevent litigants from presenting it as a
defense in the way of complaining about
the decision.

Another effect of such a study is that
the recuse of judge can be studied in the
light of these principles. Some are the

Hassan Mohseni. Refusal to Adjudication due to the Judge's Recuse Comparative Study in French Law
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guarantors of neutrality and some are the
providers of independence.

Unification judgment No. 828 of
Supreme court, which is the best and most
recent, was issued under the influence of
the misuse of the recuse of the judge,
rather than paying attention to these
principles, while the comparative study
showed that the guarantee can be used for
the prevention of abuse.

The effects of decision of refusal, being
imposed on the judge and another judge
and another judicial authority in the
assumption that the decision to refuse
adjudication is also in line with the
fundamental principles of impartiality and
independence, and the three unification
judgments that have been issued in this
regard have been able to have judicial

Volume 8. Issue 1. Serial Number 13. Spring 2024. Pages 135 to 155.

interpretation for the deficiency of laws in
implementation.

Another benefit of this study is that it
shows that the challenging issues of
procedural rules need to be updated from
time to time (conceptual and exemplary) in
every legal system.
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!, La loi de modernisation de la justice du XXIe sié-
cle a été promulguée le 18 novembre 2016.

2. Constitue un conflit d'intéréts toute situation
d'interférence entre un intérét public et des in-

il @i 43 (i (S b s ) Cage 4 (S Sl gliiel . giumxo s



Comparative Law Quarterly

A00 GO Olxaws NFeV Oi")S)é A L;)Lu OJLQ.A:.I Al OJLQ.J'U A oy

&lo a5 Cuwl ¢l jl 62558 j3bo Lwysls 395 Cusd
Jol a2l 3,SG 590 oS (g y0l 394050 41,9 5l Jgae
0315 ©2,5) Cawl 6390 Wlad ollawl Jle oBsls
90 FFFE (go)lois oS> coaizas (PVO FVA
005 AFFe oaupd ol JB5 U VPPA/V/YA
Olrs ¥ st lSid Caalld Jlaio Sl ymicgan
plzd LB 1) S il @b so S sedsS e
G 5 a5 PPV APFO (opie) Gl dundlas

el Cgl8id @il o gl (Jle

5 5 ol ol S rmny 1 glzal 15 5o 5
o ghls Gyl wowl 3o jsbo a5 (Sl
S 3605l ) g b bl gy ol ol
oxl 0P )5 whog ol b o (seneual
aS Cawl sa0l FYY odlo ply (58S (ow)als
Cawl WlSo SS Jgud |y 3y slal Gyl ol8,en
Sy 9 23S p3bo | sll 3 )3 o) Bl
G\l 36 5l 59, 03 Bk oSk 1B 3o sl
webiel gl @ el @lo g0 )5 poliel Jo16
332 @S> ol (gl (Sdmy Cog Sl z)ls
oml 083 )3 315 45 Lle das 329 b (ki
slgsn oS Sl g s ol JolB (Saw (oaw)sls
b d9d Uoyie (S0 laed )3 3y gz ) W
obuz 3 1) of wildiiegs gl () aSSliz o
(PV AFAN (o) 35S 2yl ol 1l @b

09700 (55215 (o305 ol 09I (el 3929 L

(> DeSw 0)L)3 (Sde (wysld Gl yeld
05> edpb S e pellel ) gz 4 s
) Cawlgdys (53138 gSumo 0)b ¢yl > 3,85
QY godlo j3uo plp aS Lz 5l @9.)[9 Caol>g
238 glitol (Sapy 51 P93 3090 )3 2L Guyld

Jlagl |, ©las g ale Wla glacl Gai> Ginlidl ogala
s i gylosd ol 4 503 gl 3 b LIS el g 3900
sbacl b Gme 6)b)5 (U )53 (e3) oS Jle plgad
9 @b b I LolKiuly i)l g Jeld ole Céuo
Oylads (s40bials) 905 JUasl |y bogayo dugian 9 35S 39,9 Lilje
029 39 aisS 31 3)lgn ¢l aoa ;3 .(\WAA/Ve/S & 590 \WI
Az Sl (F3ub z)las (ogac Dle ool DAY g8ls o)l
oo O sl )5,

i3y Vb i @) Olgz (ydgs (g pam e 4y las

2 ¢lag sl Bl guis

Sy 1 glisal L5 0T ¥

e S8 gz 95 Sl (S, il glizel )18 51
oS5 5l g 1,8 (03 jobo Luydls 65 5l (il
-0 o)l LS el (2 o ol W exdgyy A5 pwydls

BRY:9v

5l glciol )8 g 033S jolo Gyl ¥\
(3

3l alizee 0929 (50)L)3 (30 ouwpdls Gl el
aS ol jo )10 (oS (S, 5l glisial )3 il
8 g3 Sl Gy Gwpals () goole 3590 o0
A S (S g )53 b (S, I gLl
Jozo ol ;05 Glwysls b uysls @ 1) 390
&lads 0,)U;5 a5 eslo ¢l (AY (go3lo) waulai o0
wawl 5y gz Jod 029 5o LS sge I
oS> Cagz of b dllio b sy ooy iz
Gl 030 3y a5 owyals 1 G0 plo @ )l
9 580 owouad b LT @ilss 39350 |y 395
G o) g9 S TS ol |y s adlls
wbo)bwl)a(w&owgww|y
5l lgie aid iy 1) 5y Caga S awyals LT Sl

€258 Jgae d95 paoual

ol a5 PEV ool plp awsld §gb> o

3y Cawlgsd dzeilizn aS Cawl 030l (Je (a3l
SET Gupals 03905 a3Sale 3l oo asdniy
(S 3wy 3l gltol 518 51 piands Guay -(gab o0

il 030 o (ol clae lgas 5 Jbio el 09T ulis .
365 WAV 3T YV £ 550 VAFY (gl 55 0loss el sogec Oli
ol Gy egaid 6l o8ils Sy Josll jgiuws

\ &m0 AP oyl sly 5 S el b 5 Jlaol | 6555
Sliwl 390 Jgiumo 63595 ¢ sog90e Dl T 1WAA 31550l
0 1555 Wl 31 2o oy —pole Vs 45 Laial,
Wy 45 ol 39m5 ol 1y oS.0l5 S5 48 o 2
b5 ©lus dygian WWA/V/VE & 50 BIO-OI5 (50 losds

il Ggii> 43 (i S b s ) Cage 4 (S Sl gLl (giumxo s




00 GO Olxas NFeV O:J))g)é Al L;’J‘L‘y‘ o)Lo.fi: A OJLA.JI: A oy9>

Comparative Law Quarterly

———

paesad | Gl (2LA8 g2p0 b (018 A5 (o)l
azgo ol sgw gz 4 Al b o) Sl Ghpdy
BB ol s3swy g9 28T @ aS 63ld pl=l
Ol )b 5l ad Gro ol 5929 b .St o)<
2bad gzpe b ASee jolo upls &S (sasal
iS50 Juad g J=> | lges ol jl iy b plasi aS
s ol dses ol Juad g U 09 oS ol
@ o jolo wal L2Vl pV LiBge jeb
9 LJLo.C| (J.x.lm C):’.I .>l.uu M .((_\:gTuo )Lo.ﬁb
9 2bl e 2L 3, Sl Y8 U ol Slesosal
lg5 503 (S I glsiol H1,5 0358 j3lo (w)sls
A |y 395 Gy Dlesaual l)8 (il jguo paud
5Ot ool ST o - gles Jgae ool 51 L 35S
Ololadl 5l (S5 0)b,s b oBsls Cus s 6,L)5 0,
U S 0339 oo 9ol b (5890 b (Suels
izo Obladl ol wp olidss b Slladl
039y 4 a5 (5,505 Luydls e LT (Jg e
o)L enl 5> Sa)ls plil g sLsiel j6 35S o (S
Casas Sy gliial J15 3 ogolyg Sl 9

adS ouoles saw (ST 3w 5 ;505 Gwydld @

2 Sy jl glisel 18 51 ¥, ¥
S593 sl

23 ko 50 )83 pupls 0 bE ol Sl o) o
035w pl L EBEV: L;w).)b U.uT 0l Y osle
jl &LL'LM )|)§ 9o j' e L).U).)l.))) as ol 0.)9.0:)
1) )90 4y s (S wiagz 53U (Souw)
Slode Jomo 6Bl 305 gluwysls b Guysls
bl O slasi @ Gwydld 38 oBsls asilis
wd @ gyl b olwply JaeSS gl | 0dg
29 e Jwl gl aumd Gudy 235,500
) 039g,0 bl 505 ausid 288 68sls aS 5)g0
Sl oo Jluyl Loyepa 6Bl ¢3S0 @
S 3wy O Jgmo A4S 8l g 0 63l ¢yl
OUT au 1,8 Juasi o 0Bsls ,30s olwysls
sl Gl A5 PEV oole ;3 aS (g0l 394 00
el () il 03 2y al ¢y a9 S
(g g0 Jaood Aol )90 (6B g (ud)lo

Gl gliol )8 ol (olonl JSib a8 S ol 9
2> 8o ggzren ) DgSaw 29 (b JS o
b 3y Canlysys 4o Gamo 4 (455lg 35 o
4290 b sguw Cuidg ) (59 0l (21 B2 (2
gSaw (585 -39 aulSS s 3b &S 3,5 (0 1,8
ilw A gesle plp 59 <SS L oo)b el )3
Caga U o uydls ST aS Cowl (g
ol gl U ol b bl (gmon a3S OgSuw 3,

S W2y Vlgise b Sl el @b ol o

3 gz S ) 6390 U89 2L pERw el
a8y o Sl Sy Sl glisel H18 930 I my
U 6339 o3lel Lz go ) g Jlg) 39391 cwl
6l 22 2909 A aS (0l 39400 0Bl b Lo
Sl 0lgad (segae Ol VIO (50)lads 4yg) La>g
6)lga y3 1ol 620l WAR/A/Yo 55 @y jaitS
3y Olez 5l (SS9 3929 @ ol Lwyols «S
e @ g Mladgo oo (Sawm Sl gliol L3
G oxgn S wed b og s g
s 033,800 Elol Gayepe 01> (1 5Sys)
4 a9l b (S jl glisel )18 03038 sbo ol
6oy wyslbpml ol Y& ook Sl
Ga>g LSi) bl g [EBAV: H90l 5> LMsSl g LYY
o9 Sl VWOY/P/FePY  gojlads (59,
adlggyo olsls Cumlo (BU HeiS Jleplps
o8sls £9> EWCIV L.Si) ovlwl cpl p Og salgss
5 o s a1 @ oyl el lasayass
quwlwl ¢l .((.)J)fuo wasil 9B L Gulaise
5 EiSih Gl (290 guo 45 S lesl sgdi g0
(o 1S )) (o Sauw, I gliol 13
QAT R ) e TA)

5l gLl LS ST aS Cawl gul 505 Glawp

652 s @ exdgp g 39 lo (Suw,
dz> 39350 by Wlowowas g Jleel 33)8 gls)l
&l 1385938 5 6)b el )3 15 (6 kel g vl
039050 iy Uiy (505> s9id e BUS &
w0 ol a5 PEV Gosle (SLL L9 5wl
oml Jdleh Cawl oxel iz awild S

il @i 43 (i (S b s ) Cage 4 (S Sl gliiel . giumxo s



Comparative Law Quarterly

100 B \WO Oliio Vol (533)9,8 W by o)loid ) o)laid A 6)93

029 ol > Sl (650 Glinl (50595 5> sl
S35 @ 1y o b eadgyy 0aiiS Jluyl pupdls
ol &S sz 5o uled Jlwyl 593 Ll o851y ¢ )5
20U oy ¢l gl (g8l 5l 45,95 sBsls

& Ssmy 5 glil b3 o5 s awiS S
"0 Juezd (08 g (9l g 0aiiS jolo w)yols
ol 29 oy b ol o A Lisw ol
sl @ ( Sapm jl gliel )13 s S as ol
LT 598 (S @2 p0 3l a2 90 (31> sl
50 S35 (2ba8 &2 p0 uydls 4 L8 ol plizes
2o 6515 b 3yls G gl aS ¢l b 39 oo Juos
L o ).JkS.J))J Wgad gl g S WM sausS
S8y Gl 0 | o395

oL ol o olpl (P Rl el
sl (S0 ewdld Hul 38 55 (Jg 3l (oS>
029 ) 1wl oswl sl lgic o3 (15,8 ¢l
(3950 Joe AY 03l plp ;505 gy 4 dlsl
Alsl Wglas ((Sxe (sw)dld ol 35 PFV oslo)
Sl ol glstal 1,9 g CumMuo pac JL8 L 059y
O 4Kl L9 w29 BUS U (Jol yo,8 > aS
Jomxo gl 0 0339,y ) (S & (=20 9 Ceamns
bl gl o 35S (Saww, lges @0 3L wuwl o3
2 Syl glisel H8 il @y i dlol oS>
23 omiihd IS gild 3gub g0 dund )Su3 ol
029 ) awl 63)9T AY (sosle (§99 Liwly (yroo
F8> 3o w0l e (LAS g2y 4 Jlw)l
P oM oleSplainaad g 5 ) gy
ol L Aol puaual jl glasus ohoo 4 «dge
933030 029y Jyog b aS e Jlul @20
sldawg jo 4 1) Gadylo 0adb Game (LAS @250
90 53 9 35S (6,8 1) (Sdamy U 35S o iges
el ag)llas! epl b oS ilge B)ls |) (LiSg Ll
G855 b 305 ol 4 il gl g0
Weed iz (Qlad g2y 4 b b @l
030l (5,505 lo )3 aS ool dlsl ¢l g 35ga
Rbad gz 4 Cuolo glacl ogo Lgild
VYV -FEP VA0 (o) S0 Suss

Cawl of >g0 )i,p by (ool Jooi
Al Gaiage ol 9 338 udllo O b gt (g aS
Blo aS 5> ) oauld el 1) awl (g )18 uix
Sl iz s9i 50 (59 glisiol b 305 Wliad cudllo
v9zen |) oosign &g Culgme (06 ol
Lawly guoo 5 2L adly (g uaSsly G,
by ;) jeiS Jle glas \F s
5538 33 \Foo/oS/Y¥ 5 150 \FooofYQoose FEST
o (Sapy jl glisiol H13 b (g uSsls Guy ) a8
woleh aS Cuwl 63905 pS> 03,5 Cadllko 63ub
oslasd (540Ul 4y Cauns dliwlos pl)d sol=)0
o3> pg> aud AUWWNF Fy90 90005V
f il Ghpdy 9255 9 3)lg il (g (segec
o8 1 0p3lo (Saum) I gliel 51,8 1 Vgl 1y
U duwlgs pl>)9 gl 2SS jolo ol8sls prizo
Sl 03 jolo 956 jlse b Gillas 9 (i)
29250 JL8 o> il (5585l Gy @ las g
pilo ) 5wyol> g 03945 glitel 3)l90 jl 390 aSiyl
(samzxo) (] 03905 S )93u0 g (Sdumy 4
(VE-150 21 Fe) ‘Qusgw Lg).mUo 9 L;‘!UI9

alz pgdre 0eild AV (sosle §99 Grizen

) 0359, bl OIS slasi @ Lwyals 381 oBsls
35 S e 4 glo)l b oluyols JueSS sl
Sige > 9 Yo Jlul Jol asds )
L 1) oxgn b s wed 286 oBsls
squaiio g 3leie Jlul Lasepe 0315 ¢ 58055
Wazg b nlhe uase po 0Bl (i SO
S35 ) VWWEONe/le = FAFY o)lasds sdug,
lig OWSES Caley b 3)90 30 53 085l ¢
(3l o0 08515 T (pLaB (530 09> 9 (5 imS 31>
4295 b b 1) ose o ol83ls ()T S5 my
a5 3 oSl OUSUS (bad (53 8j9>
S 313 8851y (0,3Sus35 31 ag) ol 5l w8,
gy e 4y WS 55 gy g
Oliwygad bl po 4 JuSlz g el gloypd
4 oxigy Jlul plel il ohasle ;> sl
(a8 (53300je> (bl 3 aS Lz Cowd jual,

il Ggii> 43 (i S b s ) Cage 4 (S Sl gLl (giumxo s




00 GO Olxas NFeV O:J))g)é Al L;J‘LH‘ o)Lo.fb A OJLA.JE: A oy9>

Comparative Law Quarterly

———

2L [ suss Gupslbs syl cdls 9o suss sl
@ pyiko (Sagm) 5l glisiol H13 5l g9 i @5
aS ol b cudls gl Oliudxi g Olosounai g Jlocl
9 4290 (soaoual azgo 4 Lol L sb ojlal g9 @
9 Wlowowai g Jlel g a8 cuallko Jaiuwo
2L U e el 1) g3 Hlas 5)90 Ol
9 Uil 9 WlEaEad 0)bys Camd Glpdy 0K
20U lgds (Jlocl g Olosonad OUS @ oy Licl
W piie Olgieed ) owpdls gue Ugol o 1z
ol 659 U Cawils ;505 wyols Oldasxd ds
03 (spiio (SLL ) U jgie Olads ol a5
aS sy 0B W s (bl ol
Sa e liel g S Coley b 2lgli e 3932 Gu)pold
S e g (I JVs g Olians
WS ol b 3S0 2 w1 295 a9l 3)90 (gild
lidas g Vs DLl plis )3 6,503 Julos
Elasosas g Jlosl 4 dol sl aidls (b Lu,ols
\_Jl.o.w.aa.lu.:|45w|).§.ow| PJ“L" 033991 3 (59
slacl g iloado plasl Jlo s Slolsdl 5l Jlacl g
0l VFF Juol plp augi g JYaiwl b aS 2k

i Jgae o8 ol

Ay F

ol (o5 4 S (mwpls ol selgd bl 5o
)|)§ Jolsis g Tasuo j9u0 ol (I L;w)_ﬂ)
13505 63918 93 (w313 3y uw 4 (S, 5l &Lkl
6120 p2 g Sl (olg>ols G Jlacl olis po
ol C):!l > ROWIPY LAY d\l.O.uu| 9 bﬁ)la@ Jg.;ol
-plad g 33yl uysld 5) Olga Himdly (5 pax>
0ol 4 ol sgu g8 o IS 5l 4 a5 o
Jgazo e 23S Gk e 3y wazge )
oslaiwl sguw i LS)AiMMJ 3 0y Wl sl
9 Cawl Gyl Cuwpplb cawn)l§ g9 glalgssls
Jowol bzl )y Sl (pgs 11,50 Cajo

Sblbe YUl 9 (Sibos

Eose Vo ojlad gy Dazg ¢l Jolso
obal Gedim 55 liso ¢yued duge ju 1VSe/1)/Fo
so90c 0305 g,y Wasg (56339, ol o il
Sy plio )3 0391 guac 95 (shls a5 g,
93,5 w9, grhio olsls (sl 4 s gy
S Sl olwyals 5l (So glisol blad @ 6339 0
> @S ol g (b8 Hlas) bl gadln e 4
o9oe solsly JuSis (Hgil8 sasaV Wil
@390 (Hgil8 sl ,8 SO b (S ol
w0 ol 0l VIF osle bl 5o 1) 630,
wogec 6Bl @ (598 AY sol) WA s
il 63Ly8 0390 6851 41,3805 aS 39,5
L g 63905 CausMuo (45 395 I 0 sl o8l
osls @ loosigy wuslo 5 WSl (§as
9> b 4 logl I Sy 9 Jluw)l Cud) og0e
sl el 03035 Elol poaw s 4 (63503 9
J> 39,5 (egee oBsls Cuolo 30l b pgs
b jwdg) Comlo pouw dumd (Jg 03,5 WS
198 Jle plos soges Dlio awl 03905 30
1wl 0305 (gly iz o)L ol o

o8l 0B MFE ook ;I ladiuwe o Loy
sl o8, 598 (s Jas e a5 (2o (sl
0339 3 3903 ( Sdam) il glikel 395 1 3,5 JouB |, 5,
6555 s Sl £lonyl ols olad S s
Jadl e 3i0)lS ST g Jaudl e 30,8 @y sl
3590 5 (0 o 52 8l (33355 4 bl
Cawl 03903 WOMiS| J> 39,8 o8l cusVs
(Cawl @9.)[9 olge @las g Tosuo

e olgs Hlas 5l as sl ) s e b ol
39,5 @ 1) 6339y yuw39) 88315 &S’ (pren ¢ )9S
b g @il BWis| G o8l ¢l 03905 Jluw)l
JB 5 55 ool Sosel el 639030 (Sapmy
ol g8
CadS 30U it 32 )3T Gl 50)bys Sl
5 Ol U i o)l Dlolsdl g Olassuald aS
sl Vg s0 AL imo &S (S, jl glisel 1,3

il @i 43 (i (S b s ) Cage 4 (S Sl gliiel . giumxo s



Comparative Law Quarterly

A00 GO Olxaws NFeV Oi")S)é A L;)Lu OJLQ.A:.I Al OJLQ.J'U A oy

2bald dyg) Wasg gly) aw aS Cdpiu b
ol 3929 L Olg> Glauas 5o HgdisS (Jle ¢lgus
Olgz 5l aS (63590 hzl olawd @ (g=gi laiz
Wil 5 (Bilor A8 Slgise (g Cawes
©olods (g9, Wiazg ) Wigad sl >yl abb
0385 oS @ uanl (2530305 g 3aTpms 45 AVA
ol 5y slpl 5l esleswl s 50 i i
a0l Jl> Jgol ol 4 azgi Bl oxd jolo
9 S il @S sl gl bl aellas
Colas l Glgise 03latml s Cawlbw g 43S
S oslaiwl (Jbo slaly=

9 ol R b JaesS (il Jgae BT
Aol 428 )3 505 Uad g2y 9 S5 Yupld
Jool sliwly )3 50 (S 5l gliol Hh3 G
Wazg gl dw g el JMiswl g (Sylo o ool
WIS o yigr 0 03 jobo o)L Rl > S layg,
il @il (olad e b cawl awlgi
SUT Gl 035,55 4oL @4 .33S Gl bl 5o |y uilgd
Jeol oo sl Jol g 0jlgs b)) ,o G
Siis (bl B (2lg>ols G> 9 pedse
30350 ol a5 Cuwl ol agllas ¢l ;505 saidl
3 el ol wilgd 555510 il Olegioge
9 (509440) (Rlgizne (Sl jo) 4 Jiojls eBiz
3obg) ol 3o (Soio pllai jo ) (Bluas
0Pl 5 a8 Hlssl Cuwl (H938 Vg amis o8
sodo a0 g prinse (58S (3> ol
o PR S Sl L;JL;aS ag; Wizg ulogly
)8 B oy 3)90 LlamgR

aS Slez sl o wlslas Lhagis ool )
oad zlas Sgdses zilas Gupdls 3y S
2 gz Sy 885 L8 &Sl ool ol g el
Grlo ,o g JSb @ ol 2ol @il wlpl S
3y 3l b ogads ol 39 Zawd gl Sl ol
Azt Ol @ (555 (093 )3 48 O ool
ol o legs Hlwyald g Cawud Guydls 5o 5 S
zos> ol ogad 5> (Jg 2S glitel 3L 5)lge
b b olSsls Wil (a8 b (oo 5l ol
9 Ujlge Jlis @y «ayylas ol gl <ol Juds
9 b 9 ole=aly Jouol ple yiduy Jolss
95 Gl Lo oS of Sy U awl JUiiul
Awilyd God> 5> aS (gdlio o,lein Jiile 5y Wle>
0000 b s T Sl 635 olnl @od> 53 9 030l
390 Algs sbciwl LB (0,5

Slgs @S cawl ol glasllas guiz 505 sl
-gs) ..)_)S a=llas J9m| C):!l [SJSIn .>9.uJU.o |) S
JUBwl 033 6ol (B 9 Bl el
Gl b Gplas ogebsy 42,5 iwe
Plo (bad g, Lazg @ly dw oS G ) Dlg>
09y Loy (B @idlg0 9 039330 (53> Ui g o
i @S 230 ol pols aellas 4z, saud
23l 383l Gille Slgise 5L 3y Slez ersiesku
nd 42 sl Canl 6,505 Jads LS el g
Ole> ol slo U a5 (SBeix> lapllas )89,
o 4 b IS lo)lme o 4 g9, @ pao
Jool 4 @ pao pu 3)lge )3 aS Gl b SlesgiS
losgas bl JWaiwl g L8y (o SIS

il Ggii> 43 (i S b s ) Cage 4 (S Sl gLl (giumxo s




00 GO Olxas NFeV O:J))g)é Al L;’J‘L‘y‘ o)Lo.fb A OJLA.JE: A oy9>

Comparative Law Quarterly

———

Abhari, Hamid, (2013), Civil Procedure
Code (3), Babolsar, Mazandaran. [In
Persian]

Amrani-Mekki et Yves Strickler, (2014),
Proédure civile, Paris, Puf. Be-
heshti, Mohammad Javad and
Nader Mardani, (2015), Civil Proce-
dure, Tehran, Mizan, Volume 2. [In
Persian]

Blomeyer, Ared, (1982), Civil Procedure,
Chapter 4: Types of Relief Available
(Judical Remedies), The Hague,
London, Boston.

Boroujerdi Abdeh, Mohammad, (2012), Ju-
dicial-Legal principles extracted
from the Rulings of the Supreme
Court of the country, Part II, Teh-
ran, Raham. [In Persian]

Cadiet, Loic et Emmanuel Jeuland, (2020),
Droit judiciaire priveé, Paris, Litec.

Fricero, Natalie, Récusation et abstention
des juges: analyse comparative de
I'exigence commune d'impartialité,
NOUVEAUX CAHIERS DU CONSEIL
CONSTITUTIONNEL N° 40 (DOS-
SIER: LE CONSEIL CONSTITU-
TIONNEL: TROIS ANS DE QPC) -
JUIN 2013, pp. 1-26.

Friedenthal, Jack H., Arthur R. Miller, John
E. Sexton & Helen Hershkoff, (2013),
Civil Procedure, Cases and Materi-
als, USA: West, 11th Edition.

Frison-Roche, Marie-Anne, 1999, L'impar-
tialit¢é du juge, Recuil Dalloz, 6°
Chaier Chronique, pp. 53-57.

Ghamami, Majid and Hassan Mohseni,
(2016), Transnational Civil Proce-
dure, Tehran, Enteshar Co., fifth
edition. [In Persian]

&L,

Goyet, Charles, (2001), Remarques sur
lI'impartialité du tribunal, Recueil
Dalloz, p. 328.

Iftikhar Jahormi, Goudarz and Mostafa El-
san, (2019). Civil Procedure, Tehran,
Mizan, Volume 3. [In Persian]

Joneidi, Laiya, (1999), Comparative Review
of International Commercial Arbi-
tration Law, with foreword by Dr.
Seyed Hossein Safaei, Tehran, Fac-
ulty of Law and Political Sciences.
[In Persian]

Kakavand, Mohammad, (2019), Recuse of
Arbitrators of the Iran-United
States Claims Arbitration Court,
Tehran, Shahrdanesh, third edition.
[In Persian]

Karimi, Abbas, (2008), Civil Procedure,
Tehran, Majd. [In Persian]

Karimzadeh, Ahmad, (2008), Disciplinary
supervision in the judicial system,
Tehran, the official newspaper of
the country, volume 3. [In Persian]

Karimzadeh, Ahmad, (2008), Supreme Dis-
ciplinary Court Judges' Opinions in
Criminal Matters, Second Collec-
tion, Tehran Mizan. [In Persian]

Karimzadeh, Ahmed, (1999), Disciplinary
supervision in the judicial system,
Tehran, official newspaper, volume
2. [In Persian]

Malektbar Firouzjaei, Hadi, (2018), General
Rules of Procedural Plea, Tehran,
Enteshar Co. [In Persian]

Mateen, Ahmad, (2011), Judicial procedure
collection, criminal part, Tehran,
Raham. [In Persian]

il @i 43 (i (S b s ) Cage 4 (S Sl gliiel . giumxo s



| I Eudal God> dolidnaghy
Comparative Law Quarterly

A00 GO Olxaws NFeV Oi")S)é A L;)Lu OJLQ.A:.I Al OJLQ.J'U A oy

Mateen, Ahmad, (2013), Judicial Procedure
Collection, civil part, Tehran, Hash-
emi. [In Persian]

Matin Daftari, Ahmad, (1999), Civil and
Commercial Procedures, Tehran,
Majd, Volume 2. [In Persian]

Mohseni, Dr. Hassan, (2015), Transferring
jurisdiction of the court with an or-
der to refuse the trial (in the light of
the unification decision No. 735 of
the Supreme Court), in: A selection
of legal thoughts dedicated to Pro-
fessor Mr. Dr. Hassan Ali Dorodian),
by Laia Junidi and Alireza Masoudi,
Tehran, Athakh Publishing Com-
pany, p. 443-471. [In Persian]

Mohseni, Hassan, (2022), French civil pro-
cedure code, Tehran, Enteshar Co.
[In Persian]

Mohseni, Hassan, (2019), Organizing The
Civil Procedure, According to the
Cooperation Theory & in Frame-
work of Principles of Procedure,
Tehran, Enteshar Co. [In Persian]

Mohseni, Hassan, (2019), Interest in Litiga-
tion (Iranian & French Legal Doc-
trine and Case Law), Journal of Le-
gal Studies, Vol. 11, No. 1,
10.22099 /JLS.2019.5240, P. 237-
266. [In Persian]

Mohseni, Hassan, Mohammad Valai, and
Nilofar Taheri Leskoklaye, (2022),
The Problem of a Previous Opinion
Expressed in a Case of Disqualifica-
tion of a Judge; Confirmation of the
validity of an auction: Procedural or

Substantive Opinion (A Critique
and Review of Judgment No.
140006290000446311, September
14, 2021 Made by Branch 14 of the
Supreme Court), Analysis of Judicial
Decisions Journal, No. 1, No. 1,
10.22034 /ANALYSIS.2022.253297,
p. 160-174. [In Persian]

Nahreini, Fereydoun, (2018), Civil Proce-
dure, lawsuits, conditions for filing
and hearing it, Tehran, Ganj
Danesh, volume 2. [In Persian]

Nobakht, = Youssef, (2015), Judicial
Thoughts, Tehran, Book Tek. [In
Persian]

Sadrzadeh Afshar, Dr. Seyed Mohsen,
(2015), Civil and Commercial Proce-
dures, Allameh Tabatabai Academic
Jihad, Ninth edition. [In Persian]

Shahidi, Moussa, (1982), "legal-criminal-
administrative-lawyers affairs" ju-
dicial standards of the Supreme
Disciplinary Court in terms of ad-
ministrative violations, Tehran, Sci-
entific. [In Persian]

Shams, Dr. Abdullah, (2008). Civil Proce-
dure, Tehran, Darak, 20th edition,
volume 2. [In Persian]

Unification Judgments of the General
Board of the Supreme Court (from
1944 to 2021), (2022), Tehran, Office
of Unification Judgments of the Su-
preme Court. [In Persian]

Yousefzadeh, Morteza, (2011), Civil Proce-
dure, Tehran, Enteshar Co. [In Per-
sian]

il Ggii> 43 (i S b s ) Cage 4 (S Sl gLl (giumxo s



https://doi.org/10.22099/jls.2019.5240
https://doi.org/10.22034/analysis.2022.253297

| @ shad Godo dolidiagy

——— Comparative Law Quarterly

Scientific Assaciation of
Iranian Judicial Sciences

Volume 8. Issue 1. Serial Number 13. Spring 2024. Pages 157 to 173.

Original Article

Determination of the enforcement mechanism of Article 75 of
the Iranian Constitution, By comparing the implementation of
a similar principle in the French legal system

Elahe Marandi ™!

! Assistant Professor, Department of Law, Faculty of Social Sciences and Economics, Alzahra University, Tehran,

Iran.

Q  20.1001.1.24237566.1403.8.1.8.9

d 10.22080/LPS.2023.24453.1419

Received:
October 31, 2022
Accepted:
January 7, 2023
Available online:
February 7, 2023

Keywords:

Article 40 of the French
Constitution, Article 75
of the Iranian
Constitution,
Parliamentary
jurisdiction, Proposal,
Budget proposal

Abstract

Legislation under the Constitution of the Islamic Republic of Iran (Article 71) and
France (Article 34 lies within the jurisdiction of the legislature. However, under the
constitution, this right of legislation has important restrictions. Article 75 of Iranian
Constitution and Article 40 of the French Constitution formulate the most
important restrictions. This constitutional principle does not allow the Legislature
to pass proposals and suggestions that will reduce public income or increase public
expenditure. In past years, many questions about the role of the Islamic
Consultative Assembly in the implementation of Article 75 have been raised and led
to conflict and disputes between parliament, the Guardian Council and Executive
Power. However, in France clear rules and proper mechanism in this regard has
been devised which prevent the occurrence of such problems. Examining the
French approach can prepare the ground for removing ambiguities in the Article 75
of the Iranian constitution. Considering the necessity of the comparative study on
the Article 75, the central aim of this paper is to study the mechanism followed in
implementing Article 40 of the French Constitution. This study shows that the
French legal system has provided certain rules that determines the parliamentary
jurisdiction by using expert opinion and thus does not allow the proposals which
are in conflict with the Article 40 to be presented in the Parliament.
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Extended Abstract

1. Introduction

Article 75 of the Constitution of the Islamic
Republic of Iran states: "Legal projects and
proposals and amendments made by the
representatives regarding the legal bills
and reducing the public income or an
increase in public spending is done if it can
be proposed in the parliament, in which
the way to compensate for the decrease in
income or to secure new spending is also
known.

The above principle is one of the ways
to limit the general legislative authority of
the parliament, thus it does not allow the
parliamentarians to present and propose
proposals that reduce public income or
increase public expenditure without
identifying a specific source for its
provision.

Despite the clear statement of the
mentioned principle, the experience of
forty years of its implementation shows
that this issue has been a point of
disagreement between the parliament and
the government on the one hand and with
the Guardian Council on the other hand.
As the survey shows, quantitatively, the
majority of objections from the Guardian
Council to the approvals of the Islamic
Council were related to the non-
observance of this principle. What is
foreseen in Iran's legislative system
regarding the authority for investigation
and implementation of this principle is in
the internal regulations of the Islamic
Council in Article 140, which in the case of
Article 75, has a mandated authority in this
regard for the head of the parliament, that
the collection of all To refer the ordinary
plans and bills that are submitted to the
parliament to the relevant commissions in
compliance with the seventy-fifth (75)
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article of the constitution. It can be seen
that the planned process was not effective
and there is a need to revise this process.

A comparative study of Article 75 of the
Constitution with the corresponding
principles in the constitutions of different
countries shows that among the
constitutions of the countries, this issue is
addressed in Article 40 of the French
Constitution, although in the constitutions
of some other countries such as Germany
and England There is also similar to Article
75 of Iran's Constitution, but the very close
similarity of Article 40 of the French
Constitution with Article 75 of Iran's
Constitution and the closeness of Iran's
legal and legislative system to the French
system made the authors in this research,
considering the importance and necessity
Dealing with this issue to examine the
limits of competence and performance of
the legislature in implementing the
principle of 40 A.H. France, and in this way,
by examining the experiences and the
legal mechanism adopted in French law, a
step can be taken to provide a suitable
mechanism to solve the problems created
in the implementation of Article 75 of the
Iranian Constitution and to realize the
general policies of the legislative system.

2. Methods

This qualitative research was conducted
through the descriptive-analytical
approach and the library method was used
to collect the needed information.

3. Results

According to the review of the French legal
system in the implementation of Article 40
of the French Constitution, it can be seen
that the root of the problems of Article 75
of the Constitution of the Republic of Iran
is based on the lack of anticipation of the
review authorities of the proposed plans in
terms of the contradiction with Article 75.

Elahe Marandi. Determination of the enforcement mechanism of Article 75 of the Iranian Constitution, By
comparing the implementation of a similar principle in the French legal system



=== Comparative Law Quarterly

From their plan in the open floor of the
parliament and on the other hand, it is not
paying attention to the necessity of
getting the opinion of experts in the field
of identifying the contradiction with the
mentioned principle. If it is seen in French
law, the speaker of the parliament is in the
last stage of diagnosis and inspection,
while in the Iranian legal system, the
speaker of the parliament is considered as
the only diagnostic authority.

4. Conclusion

The prediction of the speaker of the
parliament as the only inspector to refine
plans that are contrary to principle 75,
considering his lack of expertise in this
regard and considering the prevailing
political atmosphere in the parliament at
the time of presenting the plans, provides
the basis for the correct implementation
of the principle. The experience of the
implementation of Article 40 of the French
Constitution shows that the
implementation mechanisms of the
principle should be arranged in such a way

Volume 8. Issue 1. Serial Number 13. Spring 2024. Pages 157 to 173.

that the process of refining the plans
before entering the public floor of the
parliament. It seems that the existing
structures of the Iranian legislature can be
improved by amending the internal
regulations of the parliament and the law
on the implementation of the eighty-fifth
and one hundred and thirty-eighth articles
of the Islamic Republic of Iran regarding
the responsibilities of the Speaker of the
Islamic Council approved on 1989. Be
responsive to the needs of experts to
review plans and proposals before
planning in the public arena.
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Abstract

Imagine that A has witnessed an incident in which B injures or kills C. It is
undoubtedly painful to witness, but does it also follow that one can recover
damages for suffering emotional distress as the result of witnessing the accident?
The recognition of the tort of negligent infliction of emotional harm, also known as
NIED, has been one of the ways that tort law has attempted to provide a remedy
for the emotionally injured. Nevertheless, the relatively new tort has raised many
questions. In the U.S. legal system, different criteria have been proposed over the
years to allow for NIED liability. For example, the impact rule and the zone of danger
have been amongst the most popular. This Article focuses on the latest exception
which is the bystander liability and its evolution. It is the liability to a person who
witnesses a person being injured or killed due to the carelessness of another
person. This Article compares the U.S. common law precedent with Iran’s civil
liability regime and concludes that bystander emotional harm can also be
recognized as a valid cause of action for redressing this type of emotional harm in
the Iranian legal system. Bystander liability comes with the caveat of close
relationship between the bystander and the injured individual. As such, this
requirement should be based on the norms of the community that may differ from
one another.
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Extended Abstract

1. Introduction

Imagine that A has witnessed an incident
in which B injures C. It is undoubtedly
painful to witness, but does it also follow
that one can recover damages for suffering
emotional distress as the result of
witnessing an accident? The limits of
recovering emotional harm is an issue that
has often been the subject of debates.
Indeed, each of us may witness a tragic
accident in our lifetime, an accident that
did not happen to us personally and
harmed the life and health of another
person, but unconsciously harmed our
soul and spirit as well. For example,
imagine a mother standing on her balcony
to watch her children cross the street.
Suddenly, a high-speed car hits the
children. Also, sometimes the bystander of
the incident may not have any family
relationship with the main victim, but as
soon as he/she saw the injury to a human
being, he /she suffered emotional damage.

The main doubt starts from the point
that it seems in these examples, no danger
threatens the bystanders, so can the
emotional distress caused by witnessing
another harm be considered a loss? even if
it can be analyzed as a loss, considering
the necessity of foreseeability for claiming
the loss, does the presence of the
bystander at the scene of the accident and
his/her loss be foreseeable for Tortfeasor?
the recognition of the tort of negligent
infliction of emotional harm has thus
raised many questions.

2. Methods:

This Article focuses on the study of liability
to bystander with comparative-analytical
method. It compares and describes the
U.S. common law precedent with that of
Iran’s civil liability regime then it analyzes

Comparative Law Quarterly ===

whether this type of moral damage can be
considered compensable in Iran's legal
system, and if possible, with what
arguments it can be considered and
recognized.

3. Findings:

Findings of this research show that in the
American legal system, after proposing
various criteria such as the impact rule,
danger zone, the bystanders rule and
foreseeability, immediate witness of close
relatives and the ambulance rule, finally,
the responsibility of the cause of damage
to the bystanders who had a close
relationship with the main victim , it has
been accepted under the conditions that,
of course, nowadays, the criterion for
identifying a close relationship with the
victim is custom in most of the United
States. For example, in some more recent
cases, the courts have accepted that the
betrothal relationship can be practically
equivalent to a marital relationship, and
the courts have declared that although the
two persons in betrothal relationship are
not legally married, but the witness and
the victim have a stable, fundamental and
mutual relationship. However, in the
Restatement (third) of torts, it is suggested
that the courts consider the culture and
customs of the society to determine the
close family relationship.

In Iran's legal system, considering the
acceptance of compensability for moral
damages and also the recognition of the
right to health (both body and mental
health) by the legislator in Article 1 of the
Civil Responsibility Code, there is no doubt
for the acceptance of compensability of
moral damages caused by witnessing a
harmful incident. Among the criteria
proposed in the American legal system, it
seems that the most appropriate criterion
for this type of damage is "foreseeability”
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of the presence of a bystander who had a
close relationship with the injured person
and who was affected by his mental and
emotional health as a result of witnessing
the incident. Regarding the family
relationship (close relatives), it is
necessary to refer to the customary
criteria and not limit this concept to the
relatives in the inheritance classes, also
regarding the concept of witnessing, it is
not limited to seeing and can include any
kind of understanding, including hearing.
Hence, according to the civil responsibility
system of Iranian law, there will be no
obstacle for accepting this kind of moral
damage and issuing a judgement for
compensating the bystanders.

4. Conclusion:
This research concludes that bystander
emotional harm should also be recognized

Volume 8. Issue 1. Serial Number 13. Spring 2024. Pages 175 to 195.

as a valid cause of action for redressing the
harm in Iran. The caveat of close
relationship between the bystander and
the injured individual should also be based
on the norms of the community.
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. Negligent Infliction of Emotional Distress.
Emotional wellbeing
Impact rule

. Webb v. Francis J. Lewald Coal Co., (Cal. 1931)
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1. Infliction of Emotional Distress.
2, Intentional Infliction of Emotional Distress.

3. The “outrageous” tort.
4 Restatement (First) of Torts § 46 (1934).

9 a0l @gi> 33 by gsl> JSLikes plp 45 L) Jole (30 Cagiamo (hulal gaslllas sue Ugo duiisss o) s ) Suipo ulie
obal @sii> 15 o b




N0 GIVO Wlxdo NFoV O:J))g)é Al L;J‘LH‘ o)Lo.fb A OJLA.JE: A oy9>

Comparative Law Quarterly

———

¥ilas 63930 Y,V Y
U (5,595 638 I Loolsls s (s03el8 s b
Gzl B 3058 eslaiwl (plas sddlaion pb
39 ST sgime s allao ol pasd
u.ob.c 4.JUa..o Ls|9.c.\ C).Io st.; wacld C)-.’.' U”L““"l)-.’
St (932 0L 3959 4 (55l (>9) Ll <ol
Aisl> £989 Y=o o @S 305 Hlis b Lakd Ll
0392 jlaz (oyR0)> (s preads g ALl jga
QSL;JLMAS OHlus Gl waeld pl Gulwlp ol
(28lg g Wac Lol silosds (Sujud ] a4y 2yags
Lawly @l o 8wl (P uloansd (S0 waml
sy ool LT aS swpe  oBsls
dovo 3> ot Lbymays o3t Lolisl
(Goldberg & «Spus L adS 5 Su5d
Hl s aS g ple (JUo gl Zipursky, 2012: 131).
ool uile b 039 <S35 035l loliisl
Hl o il bol 03,505 coliol Coles )5 iz S
Olgicse Ll )3 @3l (g ol )z @2 ol
Ll iy 3929 Hlas 63930 55 (g9 A4S adS
Gl Ju=o il p 4SS b Nlgie ple dmui)d
38 lges 2 jlo @y pladl 3e5 (ggim0 Wjlws ol
03cl8 yloo (o3 Juasi JSi (g8l 3 oxel ¢yl
OLES 2L 032500 o (0aelB )5 1wl 4o
ol Iz Mz e J=alb Wy 4 aS S
oz (6393=0 (503el8 Luwlwly Ll sxys (S
ol G2y20)3 098JL aS sl 0 LIS 2L olalss
0332 Vb gl 4 (530 ol 3959 Jleiz| g ol 1,8
03235 ol (ouiliighes 1 )3 Lgil &S gy
23y owen Lol (Flora, 2011-21012: 28). !
Keefe, ) 368 W)lus adlas silgn a8 cawl (9
P\Lc| o85> ‘;Glo_)ﬁ:g},‘{ 9 dLm (5|).) .(2002: 363
€999 w5 (Siygige goalily 45 udls

1978); Robb v. Pennsylvania R.R., (Del. 1965); Wil-
liams v. Baker, (D.C. App. 1990).
5. Hambrook v. Stokes Bros., (C.A. 1925).

6o r e 9 L lbowl ln) aawlss
O30 03050 L 0aelB pl o @ ausiilas
el GLEL) Wl gLkl asis )5 aS 3)S 0
=9y ol Jodio (Jadd aeo @ g 030> S
el oS (glasbly b olojem 450 b Ml 63 5
0323 55 (Sod ol 0 g9 (Sloy
093 omaiib s (Clark, 2001: 903, 920) !
A4S 397 030 248U iS5 oyl o b (e Cardgiune
slp e adlas (gloed (o8 ol (o
3Sed B Gipdy 290 (29, il
ol olSsls (Herring, 1983: 87, 492-497)
0L BUS ) (5510 L) 45 (LTl aS 3392 590
ololgs aSul Jlain! o)ls 2 pawad «golo
by sl 315 e 39a3lg ) iz Jasd
S 2pdee by uleed Gage ) e
OleS 59y » b Dol (S0 5l Cunslgie
5 bl Gl Cudga=e a8 WL
2 50 olg lesl (Fuwyol b sy pausdd
(Segal, 1995:10). 3¢ ,igo 63cld ¢l 2lg,

Sema il sl BT 390 Uolels @ 4255 b
b oll oy s dL eaelB Hlael s
Goldberg & Sebok & Zipursky, 2016: 774-)
Slsdlln 8L Gac U g o0 @ wslleas (775
)'| 'o.Lc UJI (Slmo.)b )'| oslaiwl &Ig) 9 L;wl.hfbcﬂg)
Segal, ) s aiwlS @ o 038 jl oslaiwl (59,008
Olgiso uydi wjg ol (puwlwl ¢l (1995: 69
Nyl 03d s oacl ol a5 s
Sibe docdUl Sl (B x5 9 49y e I (LSHolo
)15 3929 3gax0 Wjgody Lhadl g 13,918 VL
(Krejci, 2015: 267, 269)

1. Mitchell v. RocheterRy. Co., 45 N.E. 345 (N.Y.
1896),

Shuamber v. Henderson, 1991, Reynolds v. State
Farm Mutual Automobile Insurance Co.,

3. Danger zone.

4. Consolidated Rail Corp. v. Gottshall, (1994); Keck
v. Jackson, (Ariz. 1979); Towns v. Anderson, (Colo.

9 a0l @gi> 13 by gsl> SLikes plp 45 ) Jole (30 Cagiamo (hulad gaslllas sue Ugo s o) s ) Sulipo ulie
obal @sii> 45 o 2ol



Comparative Law Quarterly

190 GIVO Olxss NFeV Oﬂ")S)é A Lf)Lu OJLQ.A:.I Al OJLAIJU A oy

g disl> Silal >g) Wjlws s Y, V¥
ol Cabild

oS stine) 5o @il Joxi cnsieee
Sl (29 Dyl plue 4 (H3e Sl
PN Jw 5o S adde cubis 033 L sl
S B2 s | g 45 T8 g Ls,allS
6l (SLb 0339y ol )3 .58 palyd ol oacld
OLLS ase Sl Ghyiss 95 )38 3ol 93 5l 4S 59
Bbad 93 ol 1 (SS9 b (29,995 8L S 390
Ol gadlao lges b b . cniiS 1) gl 9 38
03ily aule ol g loyiss I (S sgw I s9ine
Sos ddlais oacld @y iz 0B85l (g 395
Adize Lol 3l ) jolgs &)lus au g 5,8 slicwl
6l (B> g 039s 4las ddlais I 593 jole 4S g
bl solg lges &4l

0359y Elz)l 9 0)0bo () 4 yole olyiel b
oacls Jloel olgps diyidls bl Jle olgso
9 L3 0xdgp ol bl )3 1) Hlas sddlaio
oled zobo puyi I ggles il 3y 45 S Pl
olgs .(Keefe, 2002: 363) cuwl GVUslel «ylgl,9
232 g)lere Ul g ol Gy aw (Jle
2o disl> Sbled 29, Dilus oluz ol
sl@olsls 4y 1) o gy 38 &S oy )8
vasds byl sliel 4 oy Sonl
WoSenl 13 529 0l Wlas sl )9 Glasiuwl
323 3L )00 (Pt CailB Jalx g laosdg
6393 yiumo Wsbal disus Sudjp glales LT() 4
Dl 0335 g > S5) 5l Saib LT (Y 0 b
byl )3 S8 9 SLo LT (Y g s b oo sl
s b Bledg KusSy b siglings S5
vasiio Mg iy ol Ewl wlgs Hob
U Coud (Jolime galyg onilgs LT a5 xS
S 0l aoiyi ousy f s b adls Sliks

2, Waube v. Warrington, (Wis. 1935), overruled by
Bowen v. Lumbermens Mut. Casualty Co., (Wisc.
1994

3. Dillon v. Legg 441 P.2d 912 (Cal. 1968).

4. Dillon v. Legg, (Cal. 1968).

OlSLoles @ aS (S pogas 3 waid Wslasi
2 ool L) aams Jgiume 0 3l oI350 ,US
g |y gl dsls g asls LS ol (S
3 03513 (sl Sidstmoe iz ST .28 e
Wwo plp )3 gl Cdgiume GininS GhlaojV s9d
W9y Joollle a5 Cunl aoj o) LSl

“~°: &

3S 0 pupad 0aeld cpl dusgi > loolsls
@8I Sl i ol @ s b o) Jole S
L 0bj 29,9 B b Cudgiune @il g adsg
iz oS o, Slakd bl ot JB Lo
ot BB ol Jole gl il jlas ddlais
LIS (wiz @ a9l (mod Gl s
23lg5 505 Cadgiuns 503 Ol 4 313 Cudgius
28y 988 51 95 us a8 3b GBS Sbjeu
(Kircher, 2007: 791) sibL ob; Jole
ol pleplad dzgio (lad i) SIS
bl Jas dilaio ) 63,9 51 .o dlasls
=9y !l dsls Lkl Jil )5 lisees Lol
Sl ol olSel 51 1 gl 3l LT bl s
b sl 03930 )3 gz pac Bpo 4 (>,
b Sl el aSoT 5l laidpe Seubls
kel Jusay gl us b aid)S 13 Hlas (om0
iy @b (29 @l Jesie w399
23 Sl Jubsay 1) ol 29, @) lgie UeSz
ko Lol abls 5 L g andlas b las adlaio
385 yl 3929 b .88 63030 03,5 03 3ugi |, o
ax ol 4 ol (golaie glodlw lp
LS plp )5 by 63dlgs 4S S5m0
s ol by 3 las dilaio jl g5 oS
S sinut (Jekze jglody diuslgisad oxlgs
o eadiae (SL)S U G phjadl dS

L. Tobin v. Grossman, (N.Y. App. Div. 1969) ,Waldrip

v. McGarity, (Ark. 1980); Slaton v. Vansickle, (Okla.
1994); Litton v. Cann, (Cir. Ct. 1998)

9 a0l @gi> 33 by gsl> JSLikes plp 45 L) Jole (30 Cagiamo (hulal gaslllas sue Ugo duiisss o) s ) Suipo ulie
obal @sii> 15 o b




N0 GIVO Wlxdo NFoV O:J))g)é Al L;J‘LH‘ o)Lo.fb A OJLA.JE: A oy9>

Comparative Law Quarterly

———

iS5l oo 4 Cawl disls g3 (ST s b Lgis
O.JJ B8 Cowl 6oL L;JlJ)S EV) WT o sl
ot Sl St 505 Jle plges 6339
009 52 lawngi 6 2 ylas Jlguw duw g Cullss o
sl Dlws lus ol pausisd Jluso 1) oub>
Oyge0 4 Lol )i ey sl disls [ Slilas
sl Ol glue gl bib aw gl Jpa>
Zorxo L Suais alayly ) 1315 dgzg disl> ke
9 disl> =0 ;0 pljeo jpas> .V sl Lol
>0y ol g9y .V sl g6y 5l plojen )
(o) 3929 g32) Blo 2 3,9 Sy @y azil 5l G
950 )lg

dayly d= Jol 3 jundl )5 e ol o
35l 3uSG oolsls daosig jl (B s Sud3
w5t g6 oy iy g olalss oo 51 45
W G=o Mlgi o0 Lasud AL alblss 399 03ub
lp\l.c| 2l 0iig Sy o Faadlb Ojlis olps
S35 b (29005 (Solgils galayl) 3,k a8 bl
oy 25U idls 399 ollss 5 S olus
«S395 g cplly g g o @ |y o oBsls as
ool 9 ,0l95 g by 0gi US55k 9 S)jsa
S ole g jay Za=dge )3 (Sgld blx I as
8.l 0 39350 (35)sS 0

Sl losuse 3)lge doolBsls 3,509, cuon L
iges (gl ilaiasls gls Susp sl lads
9 odl0les Ndac Vigae suuy Tdodjel alayl,
092 &S uzg) 9 sasao Cawgd N0l )l
sladly oo I S0 (S35 pa L glosjl

6 . Milberger v. KBHL, LLC, (D. Haw. 2007).

7. Blanyar v. Pagnottie Enterprises, Inc., (Pa. Super.
Ct. 1996).

8. Trombetta v. Conkling, (N.Y. 1993).

9. Bettis v. Islamic Republic of Iran, (D.C. Cir. 2003).
10, Carlson v. Ill. Farmers Ins. Co., (Minn. Ct. App.
1994). Milberger v. KBHL, LLC, (D. Haw. 2007).

Gl i bl Jlse oS 55 pMel L,adlS
Lo ool g b slalses Juw Sl Sl
5929 Gloliiolt 1 il (5330 Cagiumo 53 3V
I GSe ol oLSas by s blas! dads
Suso ol Jlacl sl S ol jpb i
6ole Lausuis 068 b 3,9 <o L aawp 0 0851
a2g3 0939 |y 4as 390 Jae S aS 3gu 0 Az gie
“9 LJ-A.C BV-5) Pla.al Ob.i[.) (o> CaoMow L8]
2 S (681 oz Coluw 4 (4265 1 S,
salys 3)lg whyls Hh3 (s330b)) wlelys oyl

.(Goldberg & Sebok & Zipursky, 2016: ) €3,S
239 0392 S0k R o &S cunl o liso
L g @bl ) blusl cule, daulbg 0silgs A
oI ol said blasl o CSSpe ol Lass
Cdgime (S Lblad 4y s 0L Jole aoagiys
0590 (S BB pli)gas a5 cubls salgs

Y Sy Jiglings (ol esalin jluse Y,V F
Ui a8 g disls Sliled s (5635930
ol o oo isasuine oSV ade Kb 0359 0 4o
sle SOl aS 39y (5395 jole plalgs waig
il o Gilaz] jole g ol gl jole @y disl>
om b giS365 9 dauw)y Bolai plSe 4 sl
e bgS Vade 5l 305 Ao j> disl> 499
&)l adlao gl 1) 59 slges 0813 3905 lges
3l Wyl adllas (Sloj Lol 1) a8 5345 (5>9)
sl> 8999 ol 3 o ) plalgs as cuwl
0513 Hob @ . adb oxus |y disls g 639y ol

1 Dillon v. Legg 441 P.2d 912, pg 922 (Cal. 1968).
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2 The bystander rule

3 Thing v. La Chusa, 771 P.2d 814 (Cal. 1989).

4. Elden v. Sheldon, (Cal. 1988)

5. Ramirez v. Armstrong. 1983.
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I Milberger v. KBHL, LLC, (D. Haw. 2007).

2, Dunphy v. Gregor [, 617 A.2d 1248, 1250 (N.J. Su-
per. Ct. App. Div. 1992).

3. Acosta v. Castle Construction, Inc., 1994).

4. Mazzagatti v. Everinghiam, (Pa. 1986)

5. Restatement (Third) of Torts, op.cit, § 48 (2012).
6 Gabaldon v. Jay-Bi Property Management, Inc.
(1996).

"Tommy's Elbow Room v. Kavorkian, (Alaska 1986);
Pierce v. Casas Adobes Baptist Church,
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1. Profile of mood states (POMS).
2. Individual zone optimal functioning (IZOF).
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The principle of "the effect "relative effect of the contract” or the principle of
"relativity of contracts” is a well-known principle in the law of obligations, which is
recognized as the principle in all Legal systems. Based on this principle, the
obligations of the contract are the responsibility of the parties to the contract, and
the benefits belong to the parties, and it does not create obligations for third
parties. Also, third parties cannot expect profit from the contract. However, the
principle of relativity of fault in terms of the effect of breach of contractual
obligation on the rights of third parties is apparently contrary to the fact that this
question can be raised, if obligations are violated in a contract and damage is caused
to a person or third parties, is this breach of contract by the parties to the contract
as a fault can be invoked? In French law, the discussion of the relativity of
contractual fault is raised, and in English law, the examination of some opinions
shows the tendency of this legal system to raise this issue, which is raised in this

Keywords: article with a comparative study of Iranian law. It seems that contractual fault has
Contract, Obligation, a relative concept and despite the principle of relativity of the contract, there is an
Relativity of fault, Third | advantage for the third party to rely on breach of contractual obligation to claim
party, Liability. damages.
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Extended Abstract

1. Introduction

The increasing expansion of contracts in
social relations has caused the effects of
some of them are not limited to the parties
of the contract despite the principle of
"privity of contract. It is possible for the
party or parties of the contract to
intentionally or negligently violate their
contractual obligations and cause damage
to the third party. In this regard, a fault
committed by one party of the contract
and considered a contractual fault of the
other party cause damage to third parties.
The argument that the violation of a
contractual obligation towards a third
party is considered a legal occurrence that
the third party can invoke as a harmful act
to claim damages from the breaching
obligee has been raised under the idea of
privity of contractual fault

Comparatively, in French law, this idea
has been raised at the doctrine level, and
this doctrinal idea has been affected by the
judicial procedure. In English law, despite
not specifying the idea of the privity of
contractual fault, there are several cases
regarding the possibility of citing the third
party's violation of contractual obligations
to claim damages, which led to the
prediction of the conditions for claiming
damages by the third party. In Iranian law,
due to the newness of the idea of the
privity of contractual fault, not only it has
not been mentioned in jurisprudential
texts, but also it has not been proposed in
legal works except for a few, and it has not
been observed any independent text that
fully examines its concept and effects.

This manuscript seeks to answer these
questions: Is the third party able to invoke
the contractual fault between the parties
in the case of tort law?

Comparative Law Quarterly =—==

Is the type of contractual obligations of
the parties (Obligation of Result and
Mean) in relation to the third party also
effective in terms of proving the harmful
act element?

In case of intentional breach of
contract, is this fault towards the third
party also considered intentional?

2. Methodology

In this article, to obtain the results, a
descriptive-analytical =~ method  with
comparative study has been used to
analyze the data obtained through the
study of the available sources.

3. Findings

Contrary to privity of contract, which
implies that the third party has no interest
in the contract, but based on the idea of
privity of contractual fault, sometimes the
contract can have the advantage for the
third party that breach of contract or
contractual fault can be a reason for the
third party to demand damages, and in
Obligation of Result cases does not
require proof of separate fault. The idea
that has been emphasized by doctrine and
judicial practice in France, and in order to
protect the victim, the burden of proving
fault has been removed from its shoulders.

4. Conclusion

The origin of the concept of privity of
contractual fault is French law. In English
law, without specifying this idea, some
cases include its provisions. The principle
of privity of fault in terms of the impact of
breach of contractual obligation on the
rights of third parties is apparently against
the principle of privity of contract,
according to which, for the injured third
party, it provides the possibility of
invoking breach of contractual obligation
in the sense that the breach of contractual
obligation by one of the parties of the
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contract can be considered as a legal
occurrence and one of the elements of
tort law for the benefit of the third party,
and the third party can demand damages
without the need to prove separate fault.

In English law, the acceptance of the
responsibility of the obligee of the
contract who performed the subject of the
contract negligently towards third parties
depends on the existence of duty of care,
breach of duty as a result of negligent
behavior, loss and causal relationship
between negligence and loss. By using the
legal results obtained in the studied legal
systems and in the implementation
position, it was determined that on the one
hand, the duty of care is the special
establishment of the common law. The
sum of the first and second pillars can be
called fault in comparison to the legal
systems of Iran and France, that the
standard expected from the behavior and
performance of the defendant in English
law, as in the legal systems of Iran and
France, is a reasonable and conventional
person. On the other hand, the last three
pillars are equivalent to the conditions of
responsibility in French and Iranian law.

It seems that the effect of the type of
contractual obligations towards the third

Volume 8. Issue 1. Serial Number 13. Spring 2024. Pages 197 to 215.

party in terms of the burden of proof in the
civil liability lawsuit is such that if the third
party suffers a loss due to the violation of
the contractual In order to facilitate the
realization of the harmful act, In order to
facilitate the realization of the harmful act,
the third party can rely on the type of
contractual obligation according
to Obligation of Result and Mean, and the
intentional violation of the obligation
towards the third party can also be
considered intentional. Since the claim for
damages caused to a third party due to
breach of contractual obligation is always
a matter of dispute and in Iranian law, in
many cases, the law is silent and the
judicial procedure has not dealt with it
much, by using comparative law, it can be
considered the capacity to accept the idea
of privity of contractual fault in the laws of
this country and consider it reasonable
and in line with the needs of the society.
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3. Cour de cassation, Assemblée pléniere, 13 janvier
2020, 17-19.963, Publié au bulletin, N° de pourvoi :
17-19.963, « que le tiers a un contrat peut invoquer,
sur le fondement de la responsabilité délictuelle,
un manquement contractuel des lors que ce man-
quement lui a causé un dommage ».
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2 Cour de cassation, Assemblée pléniere, 6 octobre
2006, N° de pourvoi : 05-13.255, Publié au bulletin,
Bull. 2006, Ass. plén, n° 9, p. 23: «Mais attendu que
le tiers a un contrat peut invoquer, sur le fonde-
ment de la responsabilité délictuelle, un manque-
ment contractuel des lors que ce manquement lui a
causé un dommage».
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Article 1218 11 y a force majeure en matiere contrac-
tuelle lorsqu'un événement échappant au controle
du débiteur, qui ne pouvait étre raisonnablement
prévu lors de la conclusion du contrat et dont les
effets ne peuvent étre évités par des mesures ap-
propriées, empéche I'exécution de son obligation
par le débiteur. Derniére modification du texte le
09 octobre 2016 - Document généré le 28 octobre
2016 - Copyright (C) 2007-2016 Legifrance Si l'em-
péchement est temporaire, 'exécution de l'obliga-
tion est suspendue a moins que le retard qui en ré-
sulterait ne justifie la résolution du contrat. Si I'em-
péchement est définitif, le contrat est résolu de
plein droit et les parties sont libérées de leurs obli-
gations dans les conditions prévues aux articles
1351 et 1351-1.

Article 1351 L'impossibilité d'exécuter la prestation
libére le débiteur a due concurrence lorsqu'elle
procede d'un cas de force majeure et qu'elle est
définitive, a moins qu'il n‘ait convenu de s'en char-
ger ou qu'il ait été préalablement mis en demeure.
3. Cour de cassation, Assemblée pléniere, 6 octobre
2006, N° de pourvoi : 05-13.255, Publié au bulletin,
Bull. 2006, Ass. plén, n 9, p. 23: «<Mais attendu que
le tiers a un contrat peut invoquer, sur le fonde-
ment de la responsabilité délictuelle, un manque-
ment contractuel dés lors que ce manquement lui a
causé un dommage».
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1. Art. 1147 Créé par: Loi 1804-02-07 promulguée le 17
février 1804 Le débiteur est condamné, s'il y lieu, au
paiement de dommages et intéréts soit a raison de
l'inexécution de I'obligation, soit a raison du retard
dans l'exécution, toutes les fois qu'il ne justifie pas’
que l'inexécution provient d'une cause étrangere
qui ne peut lui étre imputée, encore qu'il n'y ait au-
cune mauvaise foi de sa part.

Art. 1148 Créé par : Loi 1804-02-07 promulguée le 17
février 1804 Il n'y a lieu a aucuns dommages et inté-
réts lorsque, par suite d'une force majeure ou d'un
cas fortuit, le débiteur a été empéché de donner ou
de faire ce a quoi il était obligé, ou a fait ce qui lui
était interdit.

2. Article 1217 La partie envers laquelle I'engagement
n'a pas été exécuté, ou l'a été imparfaitement, peut
: -refuser d'exécuter ou suspendre l'exécution de
sa propre obligation ; -poursuivre I'exécution for-
cée en nature de l'obligation ; -solliciter une réduc-
tion du prix ; -provoquer la résolution du contrat ;
-demander réparation des conséquences de
l'inexécution. Les sanctions qui ne sont pas incom-
patibles peuvent étre cumulées ; des dommages et
intéréts peuvent toujours s'y ajouter.

Article 1231-1 Le débiteur est condamné, s'il y a lieu,
au paiement de dommages et intéréts soit a raison
de l'inexécution de l'obligation, soit a raison du re-
tard dans l'exécution, s'il ne justifie pas que l'exé-
cution a été empéchée par la force majeure.
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contractuelles violées ».
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1. La responsabilité contractuelle de fait d'autrui
2.« Inversement, I'un des contractants peut étre

condamné envers un tiers a réparer les consé-
quences de la violation du contrat : le fabricant
d’'un produit dangereux engage sa responsabilité
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