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This analytical-descriptive research aims to study the possibility of invoking set-
off against the negotiable instruments in English and Iranian law. One of the
issues with negotiable instruments in English law is that the right to invoke the
set-off against a holder's claim for payment is available to the liable of payment,
including the maker, endorsers, and so on. Although objections can be raised with
set-off as a means of defense, a definite distinction can be made between them
in the negotiable instruments law. In Iranian law, with ambiguity in the position
of legislator and silence of the judicial procedure, legal writers have taken
contradictory views on this issue. While some people consider it as one of the
effects of the principle of inadmissibility of objections against the holder in good
faith or the implicit agreement of the parties on the non-occurrence of set-off,
along with matters such as payment of the bill of exchange and substitution of
the obligation, Others stated that the debt arising from the commercial document
is subject to the general rule of set-off, which can be invoked. As a result, it seems
that in English law, according to the consideration of set-off as a rule of

Keywords.: procedure and negotiable instruments as an obligation without a condition of
Debt, Equity, Hold?r, payment, while the defendant is prohibited from performing independent
Instrument, Negotiable, clearing against the holder, he can perform an integrated set-off and cite related.
Set-off

On the contrary, the evidence - which is deduced from some provisions of Iran's
commercial law-shows that against the holder of the commercial document, set-
off can absolutely be invoked.
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1. Introduction

In English law, on the one hand, due to
following the Roman principle of the single
issue, which considered the response to
the plaintiff's lawsuit only by admitting the
claim or denying it, on the part of the
defendant, and on the other hand, since
the forms of litigation and the system of
the proceedings in the common law were
designed in such a way that the main
lawsuit was not involved with collateral
claims, the set-off was not met with much
enthusiasm and it was not possible for the
defendant to invoke the set-off against the
plaintiff's claim (Senhouri, Untitled: 342).
However, since the 17th century, under the
influence of Roman law, set-off has
expanded in the environment of English
law with its own concept and types. On the
other hand, Mercantile Law, which is
considered the main source of negotiable
instrument law, is silent about the
possibility of invoking set-off against the
holder.

2. Research Methodology

In this analytical-descriptive research,
which was conducted through the library
study, the main emphasis is on identifying
and introducing the historical course and
views on set-off in the two legal systems of
England and Iran and comparing them
with each other. Previous studies in this
field indicated that in English law, the
regulations governing civil and
commercial relations between individuals
have been formed over time from four
sources of Law Merchant, Common Law,
Positive Law, and Equity. Law Merchant,
which recognized objections against the
holder of the negotiable instrument other
than the holder for consideration, has
excluded the set-off or counterclaims

Comparative Law Semiannual

arising from collateral transactions from
the scope of objections and basically has
not any provision about the possibility of
invoking the set-off against the holder of
the negotiable instrument (Bichler, 1963:
384). In this way, three types of set-off
have been formed according to the
relationship between the origins of two
debts: integrated set-off, independent
set-off, and related set-off. Integrated set-
off deals with a counterclaim that arises
from the same circumstances as the
original lawsuit and directly invalidates the
original lawsuit to the extent that it
equates to it. In this case, the request of
the claimant will be reduced accordingly.
In independent set-off, mutual debts that
have arisen from completely unrelated
circumstances are the subjects of set-off
(Pinsler, 2011: 520). This type of set-off is
caused by unrelated transactions.
However, if both the main claim and the
counterclaim do not include a specific
amount and at the same time, are
independent of each other, despite the
possibility of joint proceedings, they are
not subject to legal set-off (Pinsler, 2011
537). In the related set-off, the subjects of
the main lawsuit and the counterclaim are
not exactly from a single transaction, nor
from transactions completely unrelated to
each other, but from two separate
transactions that are closely related and
are considered to be meaningfully
intertwined with each other and ignoring
the counterclaim is clearly in contrast to
the rules of equity and justice. The
position of the Iranian legal system in this
context is ambiguous; some believe that
when receiving the instrument, the holder
has agreed with the transferor that the
amount stated in the instrument will not
be set off with his debt (Katouzian, 1377:

Ahmad Esfandiari. The Possibility of Invoking Set-off Against the Negotiable Instruments in English and Iranian

Law



&8

~——
———

Comparative Law Semiannual

107), while some considered set-off as an
objection that can be invoked by a holder.

3. Research Results

Since the common law has no rules about
the negotiable instrument and it cannot be
expected that it has a specific rule
regarding the set-off of rights arising from
them, the integrated set-off arises from
the relationships between the direct
parties of the negotiable instruments, such
as the maker and the first holder,
endorser, and transferee, etc. However,
since in this assumption, the defendant’s
(issuer’s) claim against the immediate
holder directly results from the
transaction that led to the instrument
itself, the set-off interferes with defenses
and can actually be invoked against the
holder. Based on the first part of Article 3
of the English Bill of Exchange act, which
introduced the Bill of Exchange as an
unconditional payment order, the stated
amount has been declared incapable to be
the subject of a set-off and the
independent set-off cannot be invoked
against the holder in due course. As a
general principle, the maker of the
negotiable instrument can raise a
counterclaim against a holder based on
set-off. The main basis for acceptance of
set-off, in this case, is that the claimant
has recourse to the court, regardless of
the "clean hands" theory. Then, a person
who is indebted to another cannot ask for
help from the rules of equity to receive his
claim. However, there is an important
exception and that is, if the holder has
transferred it from someone whom the
defendant could not claim against him, the
defendant cannot invoke the set-off
against such a holder with clean hands .

Volume 7. Issue 2. Serial Number 12. Autumn 2023. Pages 7 to 25.

4. Conclusion

In English law, since the defendant’s
(issuer’s) claim against the immediate
holder directly results from the
transaction that led to the instrument
itself, set-off interferes with defenses and
can actually be invoked against the holder
(integrated set-off). The maker can raise a
counterclaim against the claimant on the
basis that he has recourse to the court,
regardless of the "clean hands" theory
(related set-off). However, according to
the first part of Article 3 of the English Bill
of Exchange act, which introduced the Bill
of Exchange as an unconditional payment
order, the stated amount has been
declared incapable to be subject to a set-
off (in the independent set-off ). Since
there is not any provision about the
impossibility of invoking set-off against
the holder in Iranian negotiable
instrument law, according to the clause
"although, for a difference of cause" in
Article 296 of the Iranian Civil Code, the
defendant can invoke the set-off above
three possibilities against such a holder

Funding
There is no funding support.

Authors' contribution
All parts of the paper at all levels are
prepared by the author .

Conflict of interest
The author declares no conflict of interest.

Acknowledgments
The author appreciates all the scientific
consultants in this study .

Ahmad Esfandiari. The Possibility of Invoking Set-off Against the Negotiable Instruments in English and Iranian

Law




&

Volume 7. Issue 2. Serial Number 12. Autumn 2023. Pages 7 to 25. Comparative Law Semiannual

Ahmad Esfandiari. The Possibility of Invoking Set-off Against the Negotiable Instruments in English and Iranian
Law



v
918
‘ﬁb} |@| ol Goi> olidiogly
N,
==

s Comparative Law Semiannual YOGV Sladio NEY 504 WY Ll o)laid P o)lads .V a9

Ggé> 53 133 sl glaylial ol 5o Silg 4 Sl Sl

ol 9 LSSl

© "¢ Ll 2ol

Ul)J‘ ((5)[.&0 :uo\luu‘ .>|)T il ;LgJLw .\9‘9 (sogas B98> 09)§ )L).)Luwl !

Q  20.1001.1.24237566.1402.7.2.1.7

d 10.22080/1ps.2023.24273.1392

HUI PR é.ul;i

OJ-IS-‘> VEol g0 b 1§

o> 5o iy Wil loylhal pb 5o il @ Sliwl Yl (o (Gadixi ol plil jl b0 by gl

AL (0 Shrogi e Dyge 4 Al ol GBS )3 Gl Gy 9 el olpl 9 LSSl Wi‘ oo ;

03513 glge ol )3 A ol Gl a8l Goia )3 3y Wslao slayliul @ bgy yo Sl 1 (S lE)b

3 pel Sla oudsius JLasl )3 elos il olgie 4 il Wl azg Sl dllas i R
(=83 Glaylil vlgie 4 yilgs ohoa 4y Sblpl az S D)l ,18 0,u g ugirels @aiiS)sko
3903 vy gl Olae (pasiine eSS Glgiise sy Aol laylil Gaii> 5o iblyse 2 )b S8
slo 8833 (B> B xiungs (lad dg) GgSuw g 1385938 gidgo )3 pleal L olul Godo )
dAzg oy ailo (g)g0l JUS o 1) o ¢l sac @S (Jl> 55 1305905 3l yg0 il o alise
o b 83515l 55 Slsbal gogr bl lByue Juol LUT 1 (S0 vlgie @ 3gsi Jaasi g Ol
w1 U 023 (0hS0s il e sl (LB «ilgs £98g pac ) udile (iaus §8lg3 b
Abd g a3 0,8 L8 sliuwl 3,90 Mlgise 45 333905 pllel yilgs IS 832l QU ) la
ylil g (w)als 832l plgie 4 yilgs b AL 4 azgi b oSSl ol 53 a5 sy (0
2 9> Jsis il Jlasl jlossles oS (Jlo 50) LS byyy byl 0932 345 Olgie 44 iy Aol

4 (B8 puSe el sliwl lasie g az) LS S 4 lgi o0 03lg3 (5950 Eginn 03313 e olgauds

()l iaw 83315 ol 55 €S 30300 ks g g0 bluia] ol )l g3l Ol i 50 I il 033)l5 abliasl o o

33,8 @Blg Slituwl 3)90 25lg3 (50 Lillao «yilgs Alei iy sl

6ol soxl i ghums 635uugi
Ahmadesfandiari@iausari.ac.ir :Juoal 35T 61> g )lw 35y (ogas Ggd> 69,5 ,Lstuwl 1m)ysl

Oll 9 LSl Goi 55 iy dslie slalial by 55 ilgs a Sl el (5 bsidul Josl



https://doi.org/10.22080/lps.2023.24273.1392
mailto:Ahmadesfandiari@iausari.ac.ir
https://www.orcid.org/0000-0002-6146-1113
https://dorl.net/dor/20.1001.1.24237566.1402.7.2.1.7

Comparative Law Semiannual
—

YO UV Olxbuo NFeY 500 WY ol o)leds .Y o)lad .V 095

4295 4 gl pd b azgj 5l jogd b Silg Sl
OVY 1Y AFel (o) Cawl ool o)Lil adas ol
Gl @ a8 55 Jlo ol b LNY o AR s
o0 gl o,Lal LLSI b Las «,ilgs asal,d )5 ool
Sl (5 95 sl (Jbe S @ Lgad (S . wl
QS L;]L'> ).) (‘J"‘J Al l\F"\ lL;"U::J)) _).‘).)).O.kil &Ci.o.o I)
23 piliume «5lg5 999 aS il oaudie glose
52 g0 ol yuf 4o g 2blise Jliie HS@as 90
0932 9 WBlaz el @ 1) 398 llo Silgi0 S
) e sl ()% o 4 amg
wobwl o S Jae yiles s8aus 93 (A9 :9 A FYV
il Jiic 51 Jollio 005 93 lun 3lg5 o8 o]
S0 S0 03l b £, s 4 53 9 9 e
2 &S epb SilgS g o)l bliie By 9>
L Jliie o5 93 Ole S5lgd £989 gaio ol wluwl
Jie I gl a8 el 5o 9 20 &L S
BB s (blae Ko g3 51 Su sl b
2 L oyl 03bl 3929 pg3) (IS sobo 4 s
U (2 qoaSa) 293905 (&5 1) ,ilgd £999 5 9231
(FAV:A AW (lole ame (PP 11 Fol (i, £Fo):
Moy 93 5l (o 8ol deg Lgad JiST jlas < Lol
AP fAYA) <(5)La.u.3|9.'>) _).uulJUo [o)U ‘QT &9.99 9
(S3o 0l oloyls (OVF ¥ AFel ( l>nvo
098 Y0 b3l 5 25350 (549 Silgd 33905 2w
Slgi g add )5 Ll il Lol b l) Jxe
-3l a8 5 Jse ,ilgi aud (63,Soc aS- ;8595
Glw (530 B Ve o5l ;5 (S8 Silgi b
a8d ;> e Silgs ad (ol 3)Slee aS-auilyd
OL3ISFEE 0 A PVY olol) sims Guala -3
s ol Olde Jb ol b (FOY 2PVA
Ol 9 djlwise )OI BB ol 1) (oupals yol 4
22 2Ll g9ole (50l iz e Sl 4S J@ 0
Sl (B aSOlzogd gilas (owpsls sig,
g Sy 38 g 3o oyt plgie @4 | oxilgs
ogMe L(FOV YV (yL)gils)anlel 0 (S0
2Uad (bl g degioge W) yie 3929 pL) (e il
o 63515 plp 5o Gbslpl a sbswl ol 3)90 5>

doldo |

Cand (539350 )l ol 45 eSSl Godis o
&b b o i 9 o0y ol Seas il
(s gl 9 3915) | @idly JolST (oS o0l
azlgo (5ol Glidl b yilgd s 51 -(10° 1FA]
- 32ly (S (509, deol @illas by awl 03k
Gkl i wlales lges @ uwly aS bl
03lg3 (s Sl ol 4 s HSG1 L g9e5 @ L8l
3945 pald (59 sl Ol el aubls 2l bl
Saled Sl Gilgs 4 lalgs lges ply )5 «S
U Sl G gl ()8 ozl b
oriz 5l ug g 35S L3I olalgs loes apilis
gl o3 1 oS e lesl Cawslgigos 503 )8l
O S Bl bl @i ;5 b b 5w
o 9 dgads0 Lo lges exilgs CuogSxe
olgs dod p aS b lp Cuwlgi o 035lgs
B (geiaw) 35S woll (( Jdiws slged o)l
51 Gl U a5 lg Sy ool g sge ISl (FEY
Gl 48 39 (sl 68 @ 5V (0l ) porbe Siw
gl a2 b aly Ojgu0 4 g0 plio 5> (g9e5
S Camnl (0 5983 (i b (o0 plail eilgS
o Sl g oad @y ol 3y90 lalgs (g
2 59led 2o S ol 4 g S0l g
ol b S ol laes b 5> Siled laes aloz
3z Bl b wgai (50 Uo)lRle (lise ddunld
L paabe b jl il (Jle Gl b ogr axlge
b oSl Gobm> laymo )3 (09, o> il
g 8l hyimS 93 pols Elgil g baylyd (pgein
B8 S0 59 I -l 03900 I glojU e
slio sloyliul Gl bl guio 45— H)5L e
bl Gl 8,0)5 az ST -3gi 0 Vg 3
Ol 3l g laalpd wasyls plp ;5 Obslpl @
22 3 ilgs 4 stiwl ylSal 3590 53 -3)1> (Sl k0
RS Glgaw 5o ouSes 03905 gSuw w59
W azgi e Skl plea Il bl Gebe>
zrae golo (5y0l Vlgis 4 (owpols glayg o
W (5330 I)lon 5 g8s o8 3 aSiliz 3058

Ol 9 LualSSl Ggi 53 2y Wb laylial ply 53 Siles @ Sl GISal gyl 3isunl S0l




YOUV Oladio NEV juL W Slo ojlad .Y o)loid .V 0y

Comparative Law Semiannual

———

0o VE 5 VF) sl 55 asel g « .. ilio )l
90l 53 QU g (sog0e (sloolsls w)sls ol
@ g Cuwl oad (S WV Lgas «(Side
odube a5 Cawl Susdp Lad 5l gleae o8
93 dod Jleidl (g2 poleo 929 L aS sidls
(93 50 a2 )81 1) oy 080 U s Bl
b @ azgi (g g WBlae oo @4 2l IS
Blo 5o b g 3905 slisinl olgi o 6,50
DRIV o Lusyl) 39 3ol Sk oo slawl
&lao jl iwlS 4 8000 3> limo 4 pg> (A9 A
Flgh 33lo 395 4 (hilio Sl oy pl > o
SIFYECER I CINERE VIRVECARVS J51 IS IPRUE YOV
iU Olus cob @l prea b plalss sow
03 3)lg 0xilgs @y a5 (T j0,5 el )3 e
(Garner, 1379: 574 ; Martin, 1997 427) cuwl
L1 ags glesl 3)90 gl plalss wygo ol o

30 a8y silgd Egi090 @lae unS

» ogle jolaio ol Oy gl (oMl 4d >

o wluwis! (yolss @olbs glo oflg ;I «,ilgin
eMasl g5 il plo Sl a5 Cowl osu oslatuwl
s 51 ablin 305 s e 3,05 ¢3lg3 g uolio
oligS (3,5 @lad @ 1adn ain, I wlisd ojlg
630l dilow 9 Wlgluo colws gl ... 93,5
355 5l 5 (180 N 6 o plaia ) e
S350 32 055 Jbob slges (slimo 4 (im0 iy,
CPVY SY A9VA lao enl) Cowl o3 (s ... g
aid s aSil b L(VFO 1) AVAS( 0l g g bail
o o aslio olgic b il I Lol (ol
ol cdlo b adds ol jogid (05 ,ilgd 3ile
APV (i PVY ¥ AFAQ (o) 395 ames |l
33 Lol 3yl ColSs o age g, ki 5l as (PHF: ¥
b 608 ol Olgic 4 ,3lgS Sl (489 oo B
9 (FVe ¥ AVAF. (6390l (sobla) Cawl oaub
ble) 4 aSuly o Cucgidge (a9 ol
6593 1 1) Sy o 9 0390 (s9lume wduog iz
APV a5 €9 19 VY o Lo)l) bl oesm)

ol 0)by> a5 QLT Sl bl Gl 3 (sl
3929 (Figy Dhsde sy Ry o il 4 sl
sow | oylein sLalBaus g0 ol 43 )l
OlegR <l s zjlas (Beli> By
Sl 83505 by 5 iles @ sl el (sl
b ol God> g oSSl God> )5 iy sl

Slods0 (o 2

|o & P 0 Y
2> 5T BT 9 03y alsbo Llil g ilgs pogio 95

ol wlul Gode b amnlio 53 LulSSl o>
10l 0

Slgi pogio Y/
aid) )5 @ liso 95 50 ,ilgs (umalSSl o> o
o3lgs (bliis lged lime ;o s iuwl
g (o9 aS plals> (slocs by )d (2l 8,U)0
390 &lao lalgs )90 al )3 -390 Dgauxo
3 Lol 5y50 glao 0iilgs g ol (sloes o Leol
Martin, 1997: ) 3le oo <l s |y Jolite (slges
35 Logiata (i3 slges idy wnlpl (426
ObSe) 938 £ 9id90) (ScuuSibyg 9 el sgles
Ogan (SiwSuing 0938 9 1Y Lguan s
035lg5 gloes I (s b plad Jlg) uzrgo (1Ve0
=90 g (Pinsler, 2011: 517) 3)91-0 ol I
o2 93 bgsw g Jlaie ;Ko o dsd Célp
lalsly (Jlo ol b 3380 Jlgi ggudge
Sl 4 @iy olsis 2 | ilgs sl i uualSS
Sepinuck, ) (sl Juol S plgic 4 < 259 40
Glesl Jod g0 53 3 epen @ (1988 517
Jladio 4y Sl (s9e3 a8 @ oS> 0Bsls ilgs
Pinsler, 2011:) 3losoo oo |, Joliio (glges
pac L8 j93u0 Jolro (owpdls ol il «S (517
ol ol obal @siis 3 ol loes &laiul
PE 83k 45 ol (sse> iy 4 yilgd | pogise
e 2lgedn b il S (owydls Gl oeld
sloes 85l 3) 5l jue (=8l 39T Cawd @ (glp

Ol 9 GualSSl Ggi 53 g ol laylial pl 5 Silgs @ sbiwl GlSal gyl 301



| I (shaadal (God> dolidungjy
Comparative Law Semiannual

YO UV Olxbuo NFeY 500 WY ol o)leds .Y o)lad .V 095

Ol > dd Sl AU Ohlus Cob 0aiss,sle
Sl b .o)S 2o gl ade |) (LlES slges olow
sloes 53 plolgs SOL lolai iz oBsls
033lg3 (s I 5 sloes 4 azgi g | (ol
 yilgd @ sliswl ool g8lg ;5 g) 391 03,5 3,
Ol 9830 (sl Va8 b Liag o5l wedniy
w29e Rl > Al Jiiie b 5o ,ilgd glesl 2ok
oS ol 51 Jlo ol b annils sériia |, didius
Wblgz SSU 4 ungirpld e 45 3)90 didu
sl Sl @ sliwl el kg saud osls Jlaml
S 4J9§ olo 11 Cudls sgm9 ¢l plp o 635l
03i> JWOl (ungirpld (g widw Jlal s
dawlglls 9 padiiue 4l Jdiie plp 5> Slgise
3 Sl 538 g8 Juwgio Wblpl 4 (SOL isy)
Bichler, 1963: ) sulos sbiwl 5 ,ilgs b ol ol
ol8sls (owy3ls el g3l VEY eslo Glaw (380
aS Cuwl (gl 568 ) (Ixo g0l 3 Ml g (sogec
- dleie gl | sll plgie 4 yiles (8L
JaS sll Bl e 4 (5log w3 )5 |y SilgS o
6105 13 Gl g G a3l ilo oSl 1gs3
oyl 3929 Wyguo 5> aS 30dged (S0 Dbyl
23 FlgS @ sbawl ool wlslpl axgi pac Juol
Wo ¢ D\WVA (olyg) 2l (Ko diw plp
o2l b L(F WA Dgaxo (g0l g pas) (s
sl gsbas Sl oSs olsis @ lg LAl Wl

Ll Slpl (3195 pggao Cuslivh pac jl (WU

(5)|.3§|9 log.g.n..o Y,Y
aS ol (090 sl 85lg (513519 (ounadSSl L5 5o
B> o ) pasd jl gz Rz Y
Oxford Refence Dictionary, ) cauwl 635 (sio
«asbwon g «Jih ,8g;5Lw g5 L a5 (1990: 873
sl Golasie )BT o plSal g spiye Wygo
9 God> (5)138lg (LSl Fod> )3 el
9 03 Wgmxo sloviwl (B Ggd> a5 Wlages
Sbawl 1 (obl Ggdo dlaz jl (s God> plad
95 b (Bichler, 1963: 384) 5,8 o0 1 3 |, (s ko

S 548 Sl G185 oy p (Jlo Gl b (OF:YF
)lS.m.).) 9> )I L;J o.>|)| )90 U.JI PR aS Cawl UJ| J|
aanl 03 Juoad (6,505 2 silg €989 ) il
PV slon @ il (o) 8 lo Suo,d )5

d3%) 3)S oSS |y ﬁq.\Su )Sus VS L
o3 iy =i (NVY 1) AFFe (opume SV 10 APV)
(P9 =5 GBI > 55 ul)ﬂl 9> 3 9 Cawl
9> 0eld> Egazxo 95 L (> 9 laBlul 4y ilgs
9351 S olwe B 50380 ply )3 s
Boliso s 9o bogiw L (15 APAV ((gaupub)
Can,s (WY VAR (Jae) Gasad 93 oo Lo
03l 93 laiz (599 pggeo jl A5 Cuwl oo

ilg3 a8 ol el alaly el 53 55)lgens dliue

Jud Sl oslpl glaylil e > @)l olgic 4
e 5k 39 50 Jloid 4y .. g Fund b HWay
(=85 (slaylul G305 Ol @ Dagid0 Lgamo
3l sglaie ST e b 33950 Lo 4 yilgT pamdio
Sl dasly, Guds 5> 39390 JKDI woslpuly
6l i | bl Slidoe I 8 & xdblo
ol 2ol 9 3l e slanl o sy b adls 3929
s (51056 il 635,850 )5 00lgs (ggum
Ol 83515 lio o (g ko diw o35S basl aSGlis
s @0 59530 suw lise dloles @S 3iS o3l
034 gwd e )l @ 3Lzl LYK (5390 Lgusmo
3o dedl 3)90 o3 Jod b aSil b g
(Gilgin s aS Cawl (Jls 55 el Logil ap=i Juaud
a3 3 b o gmsi (IS ol Sy olgie @
Ly b8 plise dayly jl 2,15 a5 ol 2 4las
Peoples Trust and Savings 6359 ;5 (Jl> ¢l
aS- Bank v. Standard Printing Company
P 1T aS 58 dlgs> 4 sty b didw 5a5)ls
oxilgs I W 5Vee &lio a4y plows Gboyd iy
6V Yoo plg uouad gl g S99 03, 8l
2383 3w Ololes SSb 4 ungirgls 09 95
2> b &lie dlllas Lmles 4 SSb loes il
won b iaw gl jiles sliwl 4 saw)u

Ol 9 LualSSl Ggi 53 2y Wb laylial ply 53 Siles @ Sl GISal gyl 3isunl S0l




YOUV Oladio NEV juL W Slo ojlad .Y o)loid .V 0y

Comparative Law Semiannual

———

Cyguo )3 g 63905 (=0 Jgl L) lalgs (lgic
) 630lgS ylgie @ ) gl “oU SRS ‘o|9 5 Lol
JBl )5 @S (SMagand 3US Dged (om)sld @ pgs
o> Sl sl 225 i (Sl 9 Sla
L 9 dg0305 Sz SeS iy Wil la)ll
(FJED iz adb Jil ol (olwlsh 399
aS (g3 .(Rebuck, 1991: 10) 393 Caz) 5l
JUnl bl @98 slo (Shy b Olsgsi (sgiceo

233 Aol pggio Y,F
Wl oz 1yl bl (eSSl Gos> o
23 Uslio e 093 93 U 0lgi (0 ) Sz g wibaw
23y Aslio juf Sl 13905 Eaaudi 3 sl g
BB e Juds U S ol Silagsi 83058 (uSeio
W eS8 didu | diny Sz sibo ol dgr JWs!
L oo omsirld ol3dd Jus 4 b es3,S
Sslpl ¢ 033)15 3y90 )3 Cud s Laiog las9
Adbge Sbiwl BB Wl ply ) L8 lalg,
9 o (w9l sy S @bl (puSey
I8 s o b 83015 5L 5 s Sl Gl
Jwazi Gyl e 53 omalSSl God> )5 9) 3,8
2395 50 630U (23 adlio slayliuhy (Al ool
19020 0923 jyo 039 Adlie BB bl 4y g
I8y (e JUul BUS 5 g Kgy0 I

ol 9 yigr Sl 5 pugele idle SN

siglaige @ahd o3h)ls gl | bl s
Sz b diduw (Dl i ol S5l G po nlly
S5 @Ml LTy 3y dsluo )l plgie il
il Hlpl" plaie 4 wolad 2w (Siloy Sy
Mg)@ﬁ)b,ﬂ@mclf.)gﬁuodiéw RSSRY
Sl b il laianl B Tl 53 (=blg 1l
231 599 (Sig b g)lad s &S (8485 2Mlasl
Mool ol g nled awogi ol God>
Wl 630585 Jglaie bl 390 ¢l 4 (oSS

394050 63200 (Il 3iwn Lol (i iz

aS 3p3us0 Wygo (sl g «JlEsh 8g;lw

23 Junl pggae Y,V
Wogmzxo 6380 slaiwl (B> slogwl LB G>
Casilis O by 3L 633, SYlE1 aS 3980
aezlo (lad plo gale 4 ol @ o s
BB 0Bl @S (g JUsl Wil 1 G g S
DU Olagsi g Gadm VyelS Gillas .3l g0 )=
4 503 Bb gl g olgies |y sloLd |
wl JEl Ghg) 5 g 3903 Jaitie B pasd
6l (&G g Lol (ua8leio §9lg5) g5 Joas
Blasl glo o8l .abbso 33 Sls)l,8 JuSis
b sitiawlg o (62003 JWil) ol IS5k 5l ju
Lwgi «odlo adlas slges o gl pU aS 325 ojl>]
148 o3laiuwl 3,90 les olgic @ 633,8 Jwl
Jl glisel O)yguo 55 9 (Rebuck, 1991: 8) 5,.8
9l Sl (939 8L o 85l 035,u8 JWl « o3ses
sl 4] ogs @ b Wees s @ |
Martin, 1997:) 5 Jlecl )03y dule (puiiume
83l 9 VAVY Lgao (eSSl (owyols o6 (33
ol LAY Lgas (LSl Jlgol ¢glE \W§
slasinl BB Godi> g o> pled JUil (Ggd 3cl8
3 e Sbul (g9, Wlags jl (bl ggas S |,
LS 09y g se Vg gl §y0) 50
5 ol b by Slol Sxies Jnl cgls,
3 3lahd 5l il Gess Jul Vgl aS el
Gyl 5l g 0390 LgiSe 3L 49530 VW5 b5l Luluwl
g (50 2l gl dde (3> AT (oS @ 20b ISk
Bradgate, White & Fennel, ) 3¢ 0515 duolel
039 pald g )3 s Ll g (1995 234
P S el o Dlgise e (Fgd il
o33 Jsl plp s Jlsl duollel <l s> dlas)
WG g sjlw pylao 635 JEnl ply 4o o)l
5 Rl @l g G wilgi-ed 633,,8 Jlaml
ol aue (5905 Wbl gl aSly les ddllas ) Sa
4l 9 9355 plg |y oxies JWnl pb Cawl o3V

Ol 9 GualSSl Ggii> 53 g sl ool ply 53 Siles @ Sl GISal gyl 3isunl S0l



Comparative Law Semiannual
—

FOUV Olsio VEV jub Y by o)lads .Y o)leid .V 0)95

098 9 WY Lgas juse ohSess 0938 uzgo
S s ol Baa LIV (SiuusSiyg iBgo
o> )5 iy ol 4 .cdpiy |y Sl sled
gl (unyols pl Sllas Vo 4 yilgs b GualSSl
Jos ol Sl So plgie 4 Vo g 039
sl s gloxip Sp oleie 4 yilgs g 3yledpo
sloes blis 5 Llgi e aS 3,15 1,8 lged 615l
(Biue sloes b o3gas SLiwl o @ glalgs

35S aoldl

58 ccomalS3l g 53 WS ol Sy ol

9 02 a3y djio @ 6Bl sgu I ,ilgi (slged
5 (Lyod, 1916: 548) 394 s gaone o] bogiiuw
Jlg=l g glogl (1388 53 55 Lgalsils I (s, bum
ABS > akdg plgie 4l yilgd Lulwl waiss )L
S ol S oleie 4 U S (o
Oygeo S Judd e @ (Sepinuck, 1988: 517)
J5wd j93e 4 pladl oBsls «yilgs (glesl Jgud
Pbo |y fliie glges jlade @y Lol (g9e5 293
&illas J> ¢l U (Pinsler, 2011: 517) 3ylod o0
Olbojon @S (awS GudSSNAAY  SiwSiyg g8
Ml ol 5l blis 5o g JBoeay dwsSilyg @
395 o LSby 4 s Cdb pliae 4 bl
slive 4 ,ilgh pgge il > dgdbsal Houo
G 90 OW Laxe w0 o 9> dod ilp
-3940 (50 JBIe (523 95 boglw uzgo S (Jildie
(SimSung 9 slmel lges )3 GualSSl God> o

ol 03 @i9 3y

A QWS ilgd guie 0)b)> LgdS (uSe

Qod p (5D A4S (oS 390 0 gl 032 ALz )l
s o 95 5SSt Sl s LT Jio 9 auivls
02 93 badlus lie Jilgs le 0oy )8 4 09
S5 505 B o (VY 2 AFle (o) siibyl, |,
2 b1 (53905 Jud e |y olisio ¢ 93 plo
)90 ol > ELb pabue pS> L B2 95
Al giies 1) Ll sl 9 03,5 (920 ke
0 (FAL A DFIF (ole amer VoP D1Fo) (i)
9 il L83 50 4 paxd oBe Lize ol

sw Pl 83el8 il cdias ¥
fsole b

2> Sl OBl (& (Vs B jl Gy pg) Fod>
3l g (Sap) 08)0 oS Sy oaisig] pac
oloj SGpo piliws (lito 2> )90 ,d pacual
Oygo 3 ool uils saumy Sloladl g luw
g 2les Lo lg @ @So lgie 23olo
(U8 (S 3l )5 Bpo ¢iled i ol
Van Deventer,2016:11;) >q 2z b (Jl8
63l .(Jousselin, 1900: 27; Sepinuck, 1988: 51
Filgi ju Velf sVl 4wl (S g8 \WFY
W pame 4 Jlise (03 95 laBlud pogde @
395 30 3o Glans 1 €Sl b g Cnsl 180385 b g3
9 539%> 0 39> jobo Ay yilgd aS 29l (50 bl
(5 5gS iz aibie @Blg HI3K5gi8 als o (g
OMb B0 )90 )3 9335 (50 Dgauzo 85 1l
5l S9 (J8las sl @ bogin 5 95 las Loyl
s 5l eBsls s oxlgs lwl b g 659y ¢yudylo
Terre, Simler, &) sgd0 )& (Sw
wvlwl p a5-50 VpelS (Lequetete, 1996: 1043
Gloes £90 o (& laml )y (owpsly Ollazle
033lg5 (g9 31 Sy Jlo > lges b ylito
9B pbl pads 3)lge 4o 72,35 4 wubls ol
@ gl bgise wlalgs lges gguoge 4y as
ddlas (glged gl (blao ;5 aS sl ojlal sxilgs
3 613500 lgal8sls (B 5w g )lao U)LMO
WUslels asd b cdlae & las b ce
Slo @l b poldl plp 5o Jiled HII piwils
a25 b g oo gilie (Siwgy Cgo 4> Sl
Custlo (ggled JiST g gl Sl Glizl pg) @
@ g 2xd BB s 6l Sy > Silail
el b ols)hs pass I (b Iges wlgs wilgs
B sools ojlel bl olalgs gow ;I (eild
Sepinuck, 1988: 52;) nuls S |, Olluws
U 3 owdSl acgbge Feb> .(Lyod, 1916:563

Ol 9 pualSSl Ggii 53 g Wl laylial pl 5 Silgs @ sbiwl GlSal gyl 301




YOUV Oladio NEV juL W Slo ojlad .Y o)loid .V 0y

Comparative Law Semiannual

———

9 033 s9olo g0l (jilgi A5 Cuwl T g8
93 boghu (yuizen 9 )03 93 dod Ll uzgo
ol sogd o silgd sile 9o e (g2
hIs azgj ol8y0 atidl 395 jumos 5l gl b b aiss
0l 38 el) ol 6340 bogin (g 631 4 bl
AFel (o PFFF) AFVA [ Lams PFA 10 L
a4 by s aSSlis (MY ¥ AR s« OVY Y
4845 lgie o9 LT 4 3)50 ol ) (il
b 4idS oS Dlwe 395 wlb (ose @ | o
o aSLy 35 oo Sl Logsd Lagy Ly -orslo
Jatizeo 3l (SU iz 5o 4885 b 3yl Cdlo assl
(VA AVVE (6550 (olbolds) (... 108 Silgi il
83k @ sliwl b (J30 @gd> B ximmgs yidw
(LA olf).m ol owlwl aS- 530 (gile YAY
LAl bl adly (5,500 @ (gdaie g
Mo bl g plsS col @l asuyl
odsle Sl Sa Ball 4y ,ilgs €985 po3) o -ablyso
JB395 boghuw 4y pS> igaw Sl 12 25905 305U
azpo W gy S0 Byl o3 b T 51 S o
393 g 5l g (WY APVY (gaupd) S0 solgs
S 2 93 I (S 90, S g e gl
Pls Eeo90 15T alaie Dlml 5l (6 by
o 303 3590 L(PYF ) APVY (obol) 325 )8
@odll 8 IS oS e 51 .ol IS ¢ §lauae
D pio )@y g 039 25 )5 o3gae S8l gl
s 3l g0 395 S5l @4 T 51 Sy palans
Al 03 gz (5332 dlalRe (23 £91550
SIS bl Sa e Slgise B wyge il 5o
APVY olol) 3ulad Gl s (slayl jgkaio |,
o (IS eaeld cpl 5l 50 yilgs (WA )
395 2 Lulayy Ol Slgise SS@ay 9 39450
a8 bl G805 @b I L iles Ay @
olazl gl ad Sy (FOO APV (L 5e5l)
613395 @ bogio |, ;g goBy (IS iz
PR APV (am) 30500 (s Sy I e
38 dogoe o Bg8> Bximmgs (Jl> onl b (YFF
2l E9ose il ,> s aShl g -
355 S 1) G 0l YAd sl o (ailes

il ails b «sg 5l lade olos @ Jolio
PS> 4 pasd 9350 dayld lw glaizl Ojgo o
TVNES L VAV [PSVINS\ VI C R VERCVW IR 12
Sl 9,82 plgic 93 glaiz| b 1) - 29 50
Ol padylo 3325 45 o> Sliol o) =ly pasi 5>
5 Joe 9 33,5 oo laBlw (5 g 63 Julj el
es e |y b gl pazd a5 303900
boliuwl 395 oxge 51 1) 0T b adllas «ooun) @210
adlas @il Jic a5 cul o 55 ol yles
33 L8 6,505 asd o Wais S 1) b (gl
0392 poloe 3929l g Juwlid (sai 23 jl 90
o 50 50380 4 s 18yl g5 dod Jlaidl
azgi ue g Wlaz jobo 4 bl IS az ST,
(Ha)l) 35 slainl olgi o (6,503 b @
(o3 B9 HBxumg (B adl (A9 :9 ARV
9> Vlojen JLdl )90 )5 Jie S jSoo Lol
203 90 ol ladlws g PlEie ¢pd 9o U aod
29,5 (FVF g FVY oY AVA) (639,50 (5 822)
Lol Jo oS (gus @ |y a8 plojen Jlail (Sus
rolS.‘>| u_9\1.’>).) x.)JL) asd » 9| LJJLO.O PR CL».LC Jl.'xo
5390 pllel ey |y Sl g 03,5 (Sy=e &)L
OB3iungr ol 53 68> el (Fol: Uiy (euS>)
2w oaSep Ll 0280 g8lg A>gi )90 (Sgdo
U aS ail) Godi> )3 Jgil iled e85 2)S
648 i3 b aaled (0 G8lgo 4lad (pal b (31 3>
S el i 4 pgaw 09,5 39 631> Gaulas
L sles 9 03903 o)Ll «)ilgS £999 )5 L@y 9>
Flgin O)le (> 9 393905 Wgamzo (5,53 ¢ sl
3929 Jwd U aS suusls (63)lge U LU | g 409
Gl b ol 4 Gl s 90 Yl S
SB23g 95 51 (S sl pg3) Ll s ,ilgd £999
I8 35T 590 aSly o (85 L5 @5 o £989 5o
(295 AV ) (0 WO (g, luslgs) Cuwl asd)S

(FoF: PA L5

W 39350 o |y yilgs il &S i (sleBd s
(b)) 293905 e s s G bogiuw
clalBaus plu Sybe asg  (WAF: O \9A0

Ol 9 GualSSl Ggii> 53 g sl ool ply 53 Siles @ Sl GISal gyl 3isunl S0l



Comparative Law Semiannual
—

FOUV Olsio VEV jub Y by o)lads .Y o)leid .V 0)95

Goe Fod> @llas 1l a9 Ui« S50
)l SSlgise lgid @5 iy dslbao il 355U
azg > o0 (ime il U g Blw Jiio wlskT
9 6398 Jlal @ o paus Gyl 1 3l Jolo
Gub Bl oo pakd azg > o
2 5> Sl 29l (oo Jiiie palud g (sungireld
s2Blg lslpl lais @slo Gl 5l 6a5,8 Jawl
Cole) pac sl v b lade Oblpl bs
b g Uo9e ladd ol palail )3 (Seild Wil be
Rebuck, 1991: 11; Dawson ) 3905 & )las lgi 0

.(& Mounce, 1975: 739

2o g3 Sbsbal 2l a8 G50 (e Goi>
o Rl 43 9 I LS )5 3w oloj )3 1) o
Caonyy 4 gl (50 03a0b 3y dbslue Ll
il Bl glees b il wuwl aislic
g @izl 2,1 «lsll Joass jl 1) (suiz \lolzo
83515 by 3 il @ sl oSl o y=ie Lulwl
Bichler, 1963: ) cauwl 6385 13y dole slo,)lil
@ GudSil GBgis plad 5 iy ol @ (384
JSi 53lg3 £ auw > 95 Likio olso ol Lol
Algi g o ilgd Az LSy yilgd il 43
O e )95 3e Silgl £95 A (U Joxdi laiye
Ol a5 Cwlosids (g julato MolS sclgh (5SS
2 5 iy Aol Sl ply jo Sles @ sl
DL 0 s BB L) paeo

a2y silg ¥
&g yilgs jlp o PYsb (Fxe 45 Vel
g9 cplaslun gy 03903 33l illassil Jyl6
Sy il b el g oS | o I ol
Sepinuck: 1988: 52; Lyod, ) wdpiy o)ls pb
9 yw SblEie sloes U ilgs «gg5 ¢l (1916, 563
wsbol gloes Jlg=l g glsgl pleo I aS 505 1S
e 4 1) ol sles @lalolly g oxs b
Sjlwe Bl (o i Wslee ol L S

logio |, ,ilg3 g989 a5 333905 pllel (Silgaid o>
PEY 21 APVY (olol) siiwils Bylo g3 (ool @
V! 51 Olasl gl g (FOF APV L jg3lS:
Sl 3lsaiwl b UG s3sged GBI (e pi 9 Slie Jilgd
Gl 5l 1) 9290 lolls (Sl il pogho
a8 5 il @ el sl gols cdlss
9 s5lio by lgic @y il g 335lw @850 (ol
APV oleils) siales (90 ilgs Sy sulS
Ugmxo e85 g0l ilgs ax )81 (FSF g FOV
BB 0Bsls 3 oxlgs sbiwl (g3 Moc g 6aubd
9 0331 9ole Mol (g3l ghls> bl (05 jgual
93 dod ilp diio @ oBols o I o Joud
91 logiw g (bl (3 95 o 4 e
@ B9 Jagand dliwg ilgd (ol oglle bl 50
o2 9> -l oady ()20 b aeudl (290 9 Mge
&lo g 0391 392 93 shl (Slgiy Ay SilgS sime
21> 650 51 S L b e aS seibise o
O 9 Db -l J B2y (59 4 i Lk 50 9
Sod 395 el @ e ol ddllas plp o
AVAN (639,50 (5= PP VA (L;e30)
Filgi 4 e sliswl sizje 10,8 cnl js ()0
zodio gho Sy (F2e @ bogil wayls b s
Oygeo > lgise JSex aluwd )l i )
) Sl b 393 (s syl blie Bylo gLl
99530 My zpdie gl by I ile
[ les ha! Colows oBaus ¢l .aules (g 1395
Dlge 53 T Wleg b g Ralgi 1 yilgT &S pu> G=>
Gl 0als Dguxe (2> o0 09 (IS
S35 ol @i 5> (AAA ¥ AN (s s 90dw)

Sjlwso

slejpl plp o bl F
»3 Aol
9 o by p Sl Ol)yhe (uadSil Gois> )

&0 ez 1 by Jobo ,> polsdl plwe ()l
S Bod> g Slail ¢ dcgbge Ged> « YpyolS

Ol 9 pualSSl Ggii 53 g Wl laylial pl 5 Silgs @ sbiwl GlSal gyl 301




YOUV Oladio NEV juL W Slo ojlad .Y o)loid .V 0y

Comparative Law Semiannual

———

08 U el il Jgeddio wlolgs
s>r owlgd aSwl L .(Pinsler,2011: 537)
oslo alox 51V (polS B> pllas @ (slo g
e ol 534S ~puanilSnnng Ul (g3l8 oV-¥I)
Silgs Oljyke y d9ze Wyl Goko (6 iyl
olf).m L')T vl g Cuwl saub el L;19.119
S Sy 3 bl dihw b Olp @ beyo (sees
2 Sl Gleed bl oo Jdiie a4
sloollas (20 55 g solgsi 2o BB Wl il
oyl plp 5o Sl 4 sliwl Ylel (Sgéx>
«Sgipodl) Cawl oads pMel Lot piy Aol
ilgs uwalSl degioge Ggb> 45 L(FIA Y AFVA
035le WoSumo 3y Abslio sloyliul 4 bogyye 01>
P 8sle s Caoand sbswl 4 Jls ol b .ol
k:A.">|))‘J’ Hgiwd |, Wlp as Uu.;li_ﬂ Glgp yeld
Zodio @ wuwl 03903 ()20 by 9 38 9
ol 4 ol oxid el ilgs (LB e ol o
23 iles @ sbiwl (liue iz Gllae andy

Sl o0 oSas (5l S 835l

2 JBiwe Silgd 4 bgaye Ol)jEe OUS,

Oll (B30 peB Y5 dslo (ualSSl Bgis> pllas
95 ilgd (BB Cow @ glg . ) 38 (9T L
b8 Glipdy 390 )5 (SBIL | ladse jué oo
VA (ol e3lS ¢ FEA 1) APVY (olol) ol 030
03 2 ko Vil (0VF 1 VWV (g ¢ FVo :
AS>G0 (s WS a5 ol QT 3)90 O-:!' R
L (FFO ) AFVY (olol) 3gus g0 aamno BV
25 laslg, 53 45 Sylad gild YA bslo (Jlo ol
b S ez byl Sl ol @bl gl 3w
G2 o 4 390 03 03l e lxe @) Ol sl
390 33 il @S 3w 505 wlgie b duwloxo
63903 WgSw il (SBU ladlg, 55 ol oKl
G 4 Oyl I jglaie A4S (Jygu0 5 el
ol S bl g5 s 503 olgic b dulow
Sw 035l ol 5 Slg @ sliswl ol &
slo Qdbgs (B ) deb bl ol Sl )l
slpl @Bl oge 4 Gy ) 5o Lilgs (Bod>

o2l > (Sepinuck:1988: 52; Lyod, 1916, 563)
Ghels Coi ple 4 plalgs Lwles g
@ aS olpl S0 HeB YAF sl Gilas .20L 0
U ooy ilgi Lo G2 93 o sl Gl
OByl 03,5 o)Ll (ww WS
Ll (850 |y (0] iz Ol g5 U (g
9 93 A5 Jhgo iz aS 35yl saude aSl Al
E090 Jlgise bl oal (il aoww So
iz Yo 1 IMVA (oljgils) 3,8 L5 il
Ol Lol 55 ilgs £95 ol (VIR AN (539,53
odlgl g GiSSl abile (g, i dlawly g @b
Casegi590 .. 9 0358 JWl g Gagirgls 0331
sl 3)50 ;3 V elS @S lsl 5l sules e s
Olgises =lad wiuwl 039000 39,9 23y ol
AU Ged= ilgd pogas > a5 il jUal
T 1l ool b 3ol aivls pols oS il
Pl (o.\.i.iS))L;o) 03lgs b ‘Ua)_c) ol o as
U slabolao Sl pafimo jolo 4 (Juadily 05l
pUSS 5> ] 63l 3iuw 395 @ yoxio @S Do (0
lag J2105 «Dblul b )5l Y golS g lal Sed>
Sbiwl 3)90 035,15 ol 55 Jlgi oo Mee g 35S 50

25 )18

Jisuo ilgi F/¥
@oi> > ol gupdd Jobs 4 oS- St ilgs
Aol (SinSidyg (890 98 dluwg 4 HualSSI
VAVY (apsls 958 9 VYA jumo o) S0 00938
ol lalg) )5 -390 030l 55 (Sl kg
BB )l s dlawly L | dawlg i @bl
9 gldgl I a8 hldie 0g2d (0l ,d A il gl
sl Il s aloles 4y L)l (o WolS Jlg>!
3580 B Sl ggdge wilosd LU piy
e Ol I ilgs g5 ¢l .(Pinsler, 2011: 520)
WJo ol bl oxd (06 50380 @ lagie
Jold 93 o (blaie lged g (Lol (slges olf)_m
U Cud (o gue 3 g 0390 (pakdie 81""’
Sy 0ol p&) e @il Jime 3038

Ol 9 GualSSl Ggii> 53 g sl ool ply 53 Siles @ Sl GISal gyl 3isunl S0l



Comparative Law Semiannual
—

YO UV Olxbuo NFeY 500 WY ol o)leds .Y o)lad .V 095

ol Ghndy @umild Boli> By WJl>
So vebel b ,ilgs S Ssle o)l @8l
ol IS5 gyl daglypis lasin| 1 Gug [T 51 Byl
aS |y (s bgduw (88195 iz ) il (o0
Ry (288 Ujgo 4 Cuwl oad ploil W8
G825l Candlgise ol diz e 1) dgaised
Slic bl @ oulas pSole oxil 43 il
W o @by G @S 1) LB Cowslgi oo
225 5l Gay L(Belanger, 2003: 140) 158 bléwl
ool 530 0538 VWEY a3l @ubo ilg3 sl
30355 Jzmo )9S ol (Jle 0lgas jdl sl YolF
4 oxilgs sl pgil 38 I aSiul e 28 (o
bl o blawl  §9lgi b bliwl ¢Sl «ilgs
anli 3w (Bedis oBsimgs Bp e
L bliwl 5 @lg3 aS )l sauie (o8> uiz
e ol £989 @il ilgiise (Slaj 3lg3 I Lolel
ool )3 15 2T pald daylds glaizl I Glug S
9 0. ladlw (23 93 daylids glaiz! I G dlax
Ol 6l 390 )3 B 3135 3929 > of 5l om
93 5l (Su aSSliz (\WVF APV (gaupid) 398 38lg3
-3l gl « ilgs £99g Sl I aS-(hiliie S
sz @S Sl ol 12 028 jloswm | 295 e
Has Gpo il 4 s 09> @l paxd
5l eae .(Van Deventer,2016: 67) Cuwl 65905
Ol Joud b b olpl (Bods oBaiunss
Wl s glaizl 5l Guy o Uiy ilgs 51 pobel
b 55 4 sbiwl g awlgs)s 510k (6)l>395
9 920 w95 bsdw 3l byd Gix gl
Sil 4 ople U1, gow Sl g by
ol aawl S5l (Jalis Bybs 51 T Jsleo
LFO VA (L 59il8) 303905 8L ilgi 5l (oo
Fles 5l )@ Bluail g8l o (Hp (Jl ol b
VPR AN (639,80 (g yb0e) 2iid i |
ol ilgs @ sltwl gl pac Juds Gaogw
S @ 36 ()l M 4 (Stio 3 @S Sl
L ) zdie gl ey lJTQ)m 9 639
5l 6 g b e 4 ol wlas! Jagad

> Bl g g olile Sl g5y
3929 Wygo 3 &S 335 (Bme Wlslyl 6y
sl oSl wlslyl azgi pic ol byl
Mo QY A\WVA ¢ oolyg) 3135 3929 ¢ ol ;o ilgs
JBbl L(F VA Dgemo (g3o=lg 042 ((sidam>
s9lo 4 yilgs a8 (Tl a8l T j9S 30 88133
)13 13 ol exims (sliso dloleo U paiune
oSl «lslyl azgi pae Juol Gubul 5 olgi a3

ol siie ) ol plp o yilgs U sliwl

UJI PRV C)Ja.o S90 U.J| PR as ngi.‘p d,g.].)

@ 3980 999, ilgi b aSST lp 6ag)ls a5l
G50 Wle @l oly culs,y wuw 33
@8lg3 o> JWnl b 3w 2l > pKe wal)ls
69 @3 b M 5o z 300 gl a5 il 03905
obo o (VeV AVVY (L;eilS) sgus [iles
Olel 390 ;5 Ol (Fae (B> OBy
wl plol Yloj 9 (9952 9 iled €999 5l ol
sl 0 (B 03,95 (s0d prinx 4 SlwSy 080>
3 sxSolr 2 oyl Glg3 whl CaseSl> ool
LOVE AYVY (goupad) simils S350 1) ,ilgd §499
G3bas 1 LalBaus s aS cuwl Jls s ol
2955 9w Sl 9 398 (50 Lgmmo iz pllo sl
o pMlel (bbb iyloids bliwl Gogas > lods |
Gois 55 (YVY ¥ ¢ GIWeA (Llole (m) Gl
U S 0B \WFY ssb Gilaos aS-50 awil,d
o S350 ilgl Ruie plgie 4 (Bde> ilgs
(o 95 P& gl rcl.u 3929 Py e ~awl
Géxo o1y )5 ol @ oxlgs bl gau ,ilgs
30 0B Vsl CuaSl> lgs 5 3gu 500
o 9 pain 5> @ i3 4S9l T Gl
ol UJL'>.:T 5l -.).,p).f 0 8§|9 ‘)|.&§393l§ <:L|a.u.||9
2 393)8 (00 Dgaumo (og90c plas g 6501 (ygild
2948 ol e plgas WAoo W & 590 sl pulwl
o bl Sl oyl otz | Guy (o 9 i
lowgs Lokl 3) 030lg5 lawagi b oyl @lg5 |
ool b (Belanger,2003:139) 3g1 6303,5 (6,20

Ol 9 LualSSl Ggi 53 2y Wb laylial ply 53 Siles @ Sl GISal gyl 3isunl S0l




YOUV Oladio NEV juL W Slo ojlad .Y o)loid .V 0y

Comparative Law Semiannual

———

o2 |y i 10335 0l 5503 023 5l ks
03,5 cdly,s oxlgs 5l dlawly 3z b | alawlg
0bladgé> I gloae . uwl 63905 gy puald bl
(5 80) 333905 3l 1) 205 Gaiz b Oyla
Goliao 5l (Su ks (505 g (N WAV
APVE (50;595L) Cawl o0l Ll @ 3ge @ (599
Sois (0 bliwl g Lol cxgei ol g989 L aS (A :F
AVAN (639,50 (52> PP VA (L;e308)
Bl gyl sl jgaus 5l sbol eale (A1
A Ghpdy pas o cpl )3 bl oo ol 429
Sy @ 0ad)ls plil Fiee @ ()l ssuw plp o
ol Jiie .ol 03 13,0 W aS ol 2l

Saled e 03,0 By Guiz oags Lslel o

ladye yilgs F/¥
b (Joliio slges g Juol slges Egqiog0 0850
bl (o WolS Gleles jl 4 g a>lg dloles I <
b GlBlas doleo g5 5l asl 50885 L
g audly a5 b (Sl bls)l aS ssleads
Dgauco 03455 )3 5038y b (g bline gm0
P LT (plse gloes 38,5 03usb . 2gd 0
9 VolS 13 U (Jlo (pl b sl oo clae U
Plei oSl 3,90 55 GualSSl degudgo God> 5o @
aS-Blail .3)135 3929 (oS> L b GLSI LT ¢lae
9 VolS degazo 95 jl 2,18 Loalials glad,e 4
239 3> 18 )gS3e (B> degazo 93 I uy
ool 95 3e (i pllai g3 aS (alousidg
i Dygo 0 b 3l 0,50 (S Uiy (awlio
oS> Sl o bl Blaaie e (w
ol 5l Oglatie (k= oly ulas jslo VigelS WU
9l ol leghes g 035 G Uiy
Encyclopedia Britanica incorporation, )
U 8 Slg g0 95 BUS,H - (2005, 4: 534
o) Llgi 0 g .>.>)§U.o.': 393z0 (( pols Cusdgo
358,18 eslaiwl 3)90 bl pasiiv &l

Sslel (29,8 (1oV WV (yL5e55) Lilgs Gasbo
e ol s, 85l 1) 635385k 4 S iV
0B VO o3l Gillas (YOF AWV ( BUS) 355905
W aS-(So 4 s 0335550 Brai « Ho
o 3l (0 9l Sl I (Slo il 035 5lo
51 slatue bl d9zg0 ol WM 5 s aSGl
0l P17 65l (yuizxan 9 S j93u0 gB 1V oslo
) S dzg 45 S Skl e Wyl
oo b slaal | ol yglo b 43S oo il
Ol WEA/MNV-FAe) dyg, asg 4l g .. 3las
WAzl bt (e yolS Jle lgas (segas
JWS 3 Sz 0aiiS)nlo ad Jlasl (Juol aSul
olgs pl>yd Caws )3 Sz 3929 g Cawl ol 633l
Sz dzg jl 0aiiS ko Cag2 Wl eolaiwl > j9el
L S 5l b God> bld)l sases lis .5l
S5 all)l rog)’J 5 o8 ol ¢l g 6390 3ouw 3¢5
g b g 2l (o ol azg <8l gl i
s 4 aband wlad g6 YAD g Yo Foslgo
ol g el @3V gl 483 il (sl , 00 4 ()l
2> Sz el bl Cdegioge I ColSs sl
3wy (0 pai (o pl byl axg \:A‘Dl.)).J’ Plp
WSy gsie Cawd D (gylad Jsuw 3929 Vs
Sw o il lwlwl g g9 wd il p
391 3l 03515 9 ol o yilgT £69 Rilo (sl

Saw 4bY 929 gyl Sl 3)90 5> puSey

6595 1, Jghms 0 b 03368, 5bo Cauws >
SO 3)lge rt:l.m 3 9 wd dlp wldl glp
634iS5)0lo Cawd 3 S 3929 Al bl el
2 Vs dlduee (S 039, pgie i) O
Cald) 3ib o3V buy dz aSdy 3)lad (g9 o> il
Godio ) Sz dzg aShl b ded o (S
&35 S U sy g SOL b g yinSsls
Casegubg0 iyl i Y palad eplpli 33,8
a1 Vs oS (6,505 @b o g alblas
Al 3 DT e Sl dlez I 2led iw azg
L2Y VAL GLwlS) sl slowl (P was)ls
DU o Sl ol @4 (lad bl (5 aSSliz

Ol 9 GualSSl Ggii> 53 g sl ool ply 53 Siles @ Sl GISal gyl 3isunl S0l



Comparative Law Semiannual
—

YO UV Olxbuo NFeY 500 WY ol o)leds .Y o)lad .V 095

A58 sl (ol eaies il i 33 wdlo b siuw
5 1) sl siuw b @ epslil g5V o5l
L Gl 2l o ol @) b g Ladil
9 Wguc 3929 j aSL Cwl @S jLusl ) Loge
9 L o> (sh1> g 030 @llas T ply o lalesl
Batra) sg 50 2,9 03525k I Gl (Sod>
& Kalra, :1988: 308; Mann & Roberts, 2007:
hls) aslil 539 (6l 3w 6850 el ol (473
233590 (Rl > o bl (3 sl il Loyl
35135 3929 iled @ slsiwl 5l ‘QT PP

23 W OU 4 9o 345 3929 4 a9 b
Sl ggdge i8S HLE g (He peld Y5 esle
€95 ol (J&mo ,ilgh 9 42,8 LileS Ve Loy
ol @iss LB ol @eds s Lwlwl ilgs
GWoleo laslg, asd 95 oo o cululy
Sy of )3 a5 abl adls 929 (6 pedtumo Lians
Wilxde loj I (paxiie Jolgd 53 Yy 9>
J909 (s 9 3ales o0 Jlwyl 1305 B)lo (sl pui
e 8l gl diw @lelze o el
oyl ply o _)J|9Juo S Sy Jghuue
oles bl iles

5 Se ey oe asil )b B Jlsw
il (50 (59 98 A=lie (5l 3w Hlungiseld
b 395 51 Jud oBauslasl g 635,15 ol Jiles @
3¢5 5l 2=y BaisSlasl g 6a5)ls Gl ,iles @
omiwds e a5 se ol @ SaS sl
S ol 0adyls 09z aS oS Llesl Guwgipels
P9 gl rld g 035,00 4 dszlie G )l
LQJTQJ 9| R )JI)J Bh) 9| Laﬂo Wl Al Joy IJ
Sl 4id)S )18 ilgs 390
wlobasl Ll aSul glg (gl sbuwl 3590 5>
WOy )3 9 0336S)0bo 1S g widw )3 bl (Jlgio
5o Baisslaol iobas Culgiue @ asg
LQJTJ| P'.)S Pr- V] .>)|.> o> (o.x.':)b 4L_A.u.)|9>|9 PL’>_J|
oo 4 b bl 5 el g )l azg 8l ) aS
LQJT 4.3.1.C ‘k:A..DL)).;! P.).C 0)9.10 ) 9 .LLS &9?) LejT

Bim Kemi ABv. 6159, > .(Pinsler, 2011: 521)
Jww > esilgs  Blackburn Chemicals Ltd
23 (39 sl SaS 390 55 plalgs L gols)1,8 V9AF
Jlw 3 590 03,5 sd=in (Qbwead OVgaxs Jdgi
€ 3si sl Wl ol 332 ol)L3 199F
(30l G A sd=ie Juaxe Glao )l (5)59..)
o35lg5 aude ¢ loes VAAE 315,18 Luluwly lalgs
@ \9AF 515,18 Gulwl o 50 635l g 3905 Al
3929 pf) Lshe g o851y g dgad sl « )il
o2l 2 9530 Aloleo 93 o (Jlw 03 Lf’l"’J alold
oS -(hliio (slges g ol (slges plao 08,0 aS L
blo)l -xbl oxd bl @Bl glasls)l,s ;|
9 bl ALl 929 (SuS& JB juf g Suoj
a295 92 I9ed S gzl 4 S j93u0 9 (Sap)
8> <y Hlad @ Vsle e [T 505 (gloes @
Pinsler,) 5,5 a0l |, L8lasl yilgs 4 oxslgs

.(2011: 530; Grant, 965: 82

WS ol plgie @ Blail sclgd (Gillas

Sl aS 1y Giblpl Blgie )l 3w 6336S)5bo
wloagyls Ho o aewl ool (LU 3w pleo
SV 1 aws (o Jold «bslpl 35l 2 las
U yzio @S gladolse b lagie dlawlglh b 13
plplo g svlgs uwlosd (g lxi 3suw 395
il Sl @ 035l by 55 lgi e 6345S,0lo
Flgd Gy bol slise -aales 4ol Jl&5 (glges
W dzgi 09N bl 4wl ol )90 ol )
03)S aszlyo 6ol @ (SL Glo Cawsn @y ylas
3Bl 8030 (5,505 @ 395 4SS cllio -l
395 Ll bl s (gl WVlasl aelgd I S5lgi (ol
Olasl xelgd )5 G99 080> péjule .olod SoS
Ol 9 39 (0 0303 (sage Ll )90 cnl o
oxslgs 5l 1 o wgylas ssuw o35yl 08,0 aSayl
)3 Cailgi (g05 630lg3 ol aS sl aid,S Jawl
823lg3 a0 ¢l 53 gled Sbitl ,3lgs < ol il
SL slocuws b aS -l 03515 iz pl 55 49530
aysll eV 035)l> g 6390 aAex>lie oBsls ay

2 Zdio @ao ilgh @ 2ilgi el -3gu 50 Dguuo

Ol 9 LualSSl Ggi 53 2y Wb laylial ply 53 Siles @ Sl GISal gyl 3isunl S0l




YOUV Oladio NEV juL W Slo ojlad .Y o)loid .V 0y

Comparative Law Semiannual

———

b8 dw Al zrge wblail g dcgudge (Gl
9> 4y oS Az, LS ,ilgd il 0ol yilgd I glisie
Sigdse bgijo az)liSe lalolo I (L o>
Aol 4 bgaye (23 93 jl (£HL S Jhiue ,ilgs
oS Lasipe yilgs g bl (Liie UolS SB1az
Gl ud g3 &Sl L;ILQMJSSQ.O @ ,bU
Jituase WolS S\lolso jl @ g dz)lSy (gllolao
0345 23 9 lawiye bl GBlas dlolss g5 5l ash
shls) 4l g3V (s,lo 3w 08,0 .35l 3 slox)|
ool T Rl )3 bl (piy dslw il byl
Wl Ggdz> a5 (Jlo )3 .5,130 5929 ,ilgi @ sliiwl
U o ey 93 ded il |y yilgs g989 il
B> 5> glaise (BT 3 93 boduw 9 K0S
B0 (il 3)lg0 53 s ilgd Gy (uadSl
@ ololy> gloes sha! aBgi jgiws j930 azgo
A5 9> il )f).tb 9 J))fuo Plais loes jlaso
&8lg azgi )50 «yilgS Egd90 > 95 boghuw g
o> 5> 9530 lowgldi péile 3gd 500
ol 3w 1 (U 3 95 51 So 0B (ulSl
a2lg 3w 033,15) bl o3V 83515 ylalys g 635
sloes g Lgmmxo (3 Wil Ll Loyl
by Silgs vlgie 4 ol ply )5 0xiles Jldie
Saw Mzpe olpl God> o paSe g 05
b Oalpl Gupdy pae Juol bl a2lg o)l
15 3929 o ply )3 yilgs @ 630l slswl Kl

033> Aozl ygo )3 eplpl . ules (gge5 doldl
Sl ,llo (69 51 525 ol 395 51 Jo8 0auiSLaal 4
Uil Jilgs 4 ol slges il yo 2l Oygo )3 g
0338 boliwl 31 (ilgs aS (3)lg0 55 dz il 03,
Ol Ao @S LSSy sleed awle 3l
62lge 43 4z g ewl bl 4l 95 il (ilgs
el (ol (glges 8895 uzgo 90 «yilgs a5
ool 1 3y sl )l diw 035)1> a5 (ool
i b35S Lol b eayls 1,8 ol ,Lasl )5 oS (gaim
iz polul 51 9 335 (e dlayl) 395 5l a2y |y
@ bl ol (ualSSl Ggds > saub wid iy
929 Wl o Sl sl 035> iz by ) Silgs
Sl 9 Cumdg el jd a5 Gl g ylas
395 llo yilgs @ 2lg5 0 10 03195 50 Ll
O Aaled sLiwl 392 4 gl o0 b plalgs
gl 0ayls iz plp > Blgi (65 jud pgireld
b Jsd 0aiiSlaal 4 gl (o b oxgyls b ilgs
Ged> ) Sy (50 s 4 glad SLiwl (g9l a2
4 sliiwl aSiol g 3l 029 4 4zgi b s ol
D> Cuegioge bliie HSas 95 ple ile
o2l 403315yl 5o DlgS (sad Gugild i

ules sl £ gudge

GrSdouis O

wl3JU g Vgl ilgs ol )5 a5 olpl God> BUS
Liio @) d2g5 (930 9 03 Wgauxa (s90lo «5 50l
Blie (JS 025 95 Jolids (g313)1,8 jue b (6015,1,8
olgie @ yilgh (Sl Bgi pllas )5 33,5 0
L g P&Lm),{.) )Lu.u.) ‘Uw))b U-“T 6:cl8 uS..:
Wbyl Lad sleosigy ST jl 5rSel> solaio
NepolS B9 guin dw 3929 (Jl> ol b b

Ol 9 GualSSl Ggi 53 g ol laylial pl 5 Silgs @ sbiwl GlSal gyl 301



Comparative Law Semiannual
—

FOUV Olsio VEV jub Y by o)lads .Y o)leid .V 0)95

References

Adl, M. (2010), Civil Law, Khorsandi
Publication. (In Persian) .

Akhlaghi, B. (2012), "Business Law
Textbook", Faculty of Law and
Political Sciences, University of
Tehran Publications. (In Persian).

Ardabili,M.A. (1995), "Majmaa Al-Fayedeh
va Al-Borhan Fi Sharh Ershad Al-
Azhan", Vol.9, Al-nashr Al-Islami
Publication. (In Arabic).

Aryanpur, A. and Aryanpur, M., (2005),
English Dictionary into Persian,
Amir Kabir Publishing House. (In
Persian and English).

Ansari, M. and Taheri, M. A., (2004),
Encyclopaedia of Private Law, Vol.
2, Mehrab Fekr. (In Persian).

Batra V.K & Kalra,N. K. (1988), Mercantile
Law, McGrow Publishing
Companey Ltd. (In English) .

Bélanger, A. (2003). "La compensation
légale, son automatisme et ses
conditions. (In French).

Bichler. Robert. H. (1963), "Bills and Notes:
The Impact of the Setoff and
Assignment Statute Upon
Negotiable Instruments Law",
Marquette Law Review, Volume 47,
No 3. PP. 379-388. (In English).

Bradgate, R. White, F. & Fennel, S., (1995),
Commercial Law, Blackstone Press
Ltd. (In English).

David, R. and Giofre Spinozi, K., (1389), an
introduction to Comparative Law
and Two Major Contemporary
Legal Systems, Translated and
Summarized by Safaei, S. H., Mezan
Publishing (In Persian).

Dawson, T. L. & Mounce, E. W. (1975),
Business Law, Texts and Cases,
London: D.C. Health and Company.
(In English).

Dehkhoda, A. A. (1371), Dictionary, Vol. 5,
Tehran University Printing and
Publishing Institute. (In Persian).

Encyclopedia Britanica inc, (2005),

Encyclopedia Britanica,
Encyclopedia Britanica inc. (In
English).

Eskini, R. (1373), Comparative Business
Law, Voll, Majd Scientific and
Cultural Association. (In Persian).

Garner, B. A.(1979), Black's Law
Dictionary,Dadgostar  Pulication.
(In English).

Grant S. B,(1965). The Doctrine of
Eqiutable  Set-off, = Melbourne
University Law Review, Vol.5, No. 5,
pp. 76-87. (In English).

Hakim, M. (Untitled), Mustamsk Orveh Al-
Wothgha, Vol.13, Dar Ehya Al-Trath
al-Arabi. (In Arabic).

Hashemi Shahroudi, S. M., (2004), Figh
According to the Religion of Ahl al-
Bayt, Vol. 2, Institute of Islamic
Jurisprudence According to the
Religion of Ahl al-Bayt (In Persian).

Heli, A. N. (1403), Sharia al-Islam fi Al-halal
wal-haram, Vol. 2 and 3 Esteghlal
Publication. (In Arabic).

Heli, A. M.-A (1410), Irshad al-Azhan fi
Ahkam Al-iman, Al-Nashar al-
Islami Institute (In Arabic) .

Heli, A. M. A, (1419), Qa'aw al-Ahkam fi
Marifah Halal va al-Haram, Al-

Ol 9 pualSSl Ggii 53 g Wl laylial pl 5 Silgs @ sbiwl GlSal gyl 301




YOUV Oladio NEV juL W Slo ojlad .Y o)loid .V 0y

Comparative Law Semiannual

———

Nashar al-Islami Institute. (In
Arabic).

Jafari  Langroudi, M. J.  (1372),
Encyclopaedia of Law, Vol.l, Amir
Kabir ~ Publishing House (In
Persian).

Jafari  Langroudi, M. Jr. (1388),
Encyclopaedia of Civil and
Business. Law, Ganj Danesh
Library. (In Persian) .

Jafari Langroudi, M. J. (2006), Expanded on
Terminology, Vol.2, Ganj Danesh
Library(In Persian).Jafari
Langroudi, M. J., (1391), Mahshai
Qanon Civil, Ganj Danesh Library.
(In Persian) .

Jelison, Dean,(1945), "Collateral Defenses
to Negotiable Instruments”,
Montana Law Review, Vol. 15,
No.1.pp.83-93. (In English) .

Ibne Qudama, M. AM. (Untitled), Al-
Mughani, Vol.5, Dar al-Fekr

Ibne Motraz, A. N. (1997), Al-Maghref fi
Tartibel-Moreb, Maktabah Osameh
Ibne Zaid, Halab. (In Arabic).

Ibne Manzoor, A. J.M. (1997), Arab Languge
, Vol. 5, Dare Sader

Imami, S. H. (1373), Civil Law, Vol.1, Islamia
bookstore (In Persian).

Katouzian,N . (1377), Civil Law, General
Theory -Nommed Iqaa , Dadgstar
Publication. (In Persian).

Katouzian, N. (1376), Civil Law, General
Rules of Contracts, Vol4,
Publishing Company in
Cooperation with Bahman Borna
Dadgstar Publication. (In Persian).

Katouzian, N. (1379), General Theory of
Obligations, Mizan Publication. (In
Persian).

Katouzian, N. (2007), Judicial Justice
Dadgstar Publication. (In Persian).

Kamiar, Gh. R. (2006), Introduction to the
Check  Issuance Law, Majd
Scientific and Cultural Assembly.
(In Persian).

Khansari, S. A. (1355), Jame al-Madarak fi
Sharh al-Mukhastar al-Nafi, Vol. 1,
Maktaba al-Sadooq (In Arabic).

Khoui, S. A. (Untited), Musouah al-Imam
Khoui, Vol.38, Al-Khouyi Islamic
Institute. (In Arabic).

Leigh Anenson, T., (2018), Announcing the
Clean Hands Doctrine, University
of California, Davis Vol. 51. (In
English).

Loyd. William.H,(1916). "Development of
Set-off", University of Pennsylvania
Law Review and American Law
Register,Vol.46, No. 6. Pp.541-569.
(In English).

Mann, R. A. & Barry S. R,(2007), Essentials
of Business Law,Thomson West. (In
English) .

Martin, A. E. (1380), Oxford Dictionary of
law, Oxford University Press,
khorsandi Publications. (In
English).

Oxford  University  (1990),  Oxford
Reference Dictionary, Clarendon.
Press (In English).

Moin, M.(1360), Persian Dictionary,
Vol.1Amir Kabir Publishing House.
(In Persian) .

Ol 9 GualSSl Ggi 53 g ol laylial pl 5 Silgs @ sbiwl GlSal gyl 301



Comparative Law Semiannual
—

FOUV Olsio VEV jub Y by o)lads .Y o)leid .V 0)95

Mollahosseini, R.& Ahmadi, M.(2016),
"Comparative Study of the Rules
Governing Commercial documents
and their Substantive Conditions in
Realizing the Responsibility of the
Signatories from the Point of View
of Iranian and French Commercial
Law and the Geneva Uniform
Convention", the First International
Conference and the Second
Conference National Third
Millennium and Human Sciences,
pp. 12-24. (In Persian).

Pinsler J.,(2011), "The Court 's Response to
Counterclaims in Procedings for
Summaray Judiciary Judgment",
Singapoore Academy OF law
Journal, Vol. 23.pp.517-537. (In
English).

Rashti, M. H. (Untited), Kitab Al-Qada,
Untited. (In Arabic).

Rashti, M. H. (1401), Kitab Al-Qada, Dar al-
Qur'an al-Karim.(In Arabic).

Rebuck, D (1991), An Introduction to the
Law of Banking Instrument in Hong
Kong, Hong Kong: HKU Press Law
Series. (In English).

Sanhouri, A. R. A. (Untitled), Transfer and
Collapse of Obligations, Translated
by Amini A. R, & Danesh Kia, M. H,
Center of Book,s Translation and
Publishing (In Persian).

Shahidi, M. (2009), Civil Law 3, Obligations,
Majd Scientific and Cultural
Assembly. (In Persian).

Shahidi, M. (1377), Falling of Obligations,
Hoghooghdan Publishing House.
(In Persian) .

Saqgri, M. (2007), Commercial Law,
Instruments, Educational, Enteshar
Publication. (In Persian) .

Schmittoff, C.M., (1378), The Law and
Practiceof International Trade,
Translated by, Akhlaghi, B., Asbaghi
Nemini, S. M., Imam, F., Bagheri, M.,
Tayebi Fard, A. H.& Hemmat Doost,
Vol.2, Samt Publication. (In
Persian) .

Sepinuck S. L.(1988). The Problem with
Set-off: A Propossed Legislative
Solution, William & Mary Law
Review, Vol. 30, No.1, pp.51-130. (In
English).

Tabatabai Yazdi, M. K. (1376), Question and
Answer, Tehran: Islamic Sciences
Publishing Center. (In Arabic).

Terre, F., Simler, P. & Lequetete, Y. (1996),
Droit civil : les obligations, Dalloz.
(In French).

Najafi, M. H. (1379), Javaher Al-Kalam fi
Sharh Sharia al-Islam, Vols. 15, 24,
29, and 31, Dar Al-Kotob al-
Islamiya. (In Arabic).

Van Deventer, S.M.(2016). Set-off in South
African Law:Challenges and
Opportunities, Faculty of Law:
Stellenbosh University. (In English).

Zahili, Wahba, (1985), Al-Figh al-Islami and
Adlata,Vol.5, Dar al-Fekr.(In
Arabic).

Zubair, Muhammad & Khattak Sadia,
(2014), The Fundamental Principles
of Natural Justice in Administrative
Law, Journal of Applied
Environmental and  Biological
Sciences. (In English).

Ol 9 pualSSl Ggii 53 g Wl laylial pl 5 Silgs @ sbiwl GlSal gyl 301




2]

=———= Comparative Law Semiannual

Original Article

A Comparative Study of the Position of the
Contractualization in Iranian and French Family

Law

Mohammad Reza Khalil zadeh™ ®, Abbas Karimi*, Alireza Forughi®

!'Ph.D. in jurisprudence and private law, Shahid Motahari University, Tehran, Iran.
2 Professor of Private Law Department, University of Tehran, Tehran, Iran.
3 Assistant Professor, Department of Jurisprudence and Law, Shahid Motahari University, Tehran, Iran.

Q  20.1001.1.24237566.1402.7.2.2.8

d 10.22080/1ps.2023.24451.1414

Received:
October 26, 2022
Accepted:

April 24, 2023
Available online:
August 18, 2023

Keywords:
Contractualization,
Contractualism,
Fundamentalisation,
Mandatory rules,

Comprehensive interest.

Abstract

Contractualization is the subject of the current reflection of French law on the
rapid evolution of family law. Individualism, fundamentalism, and distancing from
institutionalism and imperative rules are at the root of this trend. . It is true that
many forbidden things have been broken in this way. Items only Limits such as
some elements of personal status and legal parenthood are not . It is true that
many forbidden things have been broken in this way. Items only Limits such as
some elements of personal status and legal parenthood are not contracted.. The
correct understanding of contractualization will be possible by recognizing the
relationship of a legal system with contractualism. In French law, there is a
serious view that contractualism, although in the service of the individual, will
ultimately serve society and shape a kind of social regulation of family relations.
In contrast, Iranian family law, given its Islamic origins, has a serious relationship
with contracts. But this relationship is organized according to the
comprehensiveand definite interest of man, in which no dimension of human
existence is ignored and mixed with doubt and there is confidence in it. In this
case, the interests of both the individual and society will be served. Proper
knowledge of the boundaries of the imperative rules and protection of its
capabilities can protect Iranian law from the harms of this trend while benefiting
from contractualization.
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1. Introduction

Institutionism and contractualism are two
strong tendencies in French family law.
Institutionalism is the title of a theory in
Germanic Roman law, which is related to
the contract. According to this law, the
concept of the contract is different from
the essence and the phenomenon of the
contract. From an institutional point of
view, the contractual image of the family is
weak. On the other hand, contractualism is
a tendency according to which a legal
system tends to the contract and
agreement of people to solve its problems.
This trend starts from the foundations and
resources of a legal system and shows
itself in the laws and judicial procedure.
Contractualization is the subject of the
current reflection of French law on the
rapid evolution of family law.
Individualism,  fundamentalism, and
distancing from institutionalism and
imperative rules are at the root of this
trend. This is while many taboos have been
broken along the way and only limited
items such as some elements of personal
status and legal parenthood are not
contractualisable. A correct
understanding of contractualization will
be possible by recognizing the relationship
between a  legal system  and
contractualism. The question is, how will
the contractualization of family law lead to
the excellence of the family system?

2. Method

The current study follows the analytical-
descriptive approach to answer the
research question.

3. Findings and Conclusion
In French law, there is a serious view that
contractualism, although in the service of
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the individual, will ultimately serve society
and shape a kind of social regulation of
family relations. Pacs, Free Alliance, and
more recently, same-sex marriage,
divorce without a judge, alternative
dispute resolution methods, parental
authority, and GPA (Gestation for others)
are examples in which contractualization
has led to significant changes in France.

In contrast, Iranian family law, given its
Islamic origins, has a serious relationship
with contracts. But the path of
contractualism is organized according to
the comprehensive and definite interest of
man, in which case the interests of both
the individual and society will be served.
The guarantee of the individual’s benefit is
an important basis in the
contractualization of family law. However,
in Iranian law, contractualization must
provide an overall and definitive interest of
the man in a global vision, in which no
dimension of human existence is ignored
and mixed with doubt and there is
confidence in it. On the other hand, the
relationship between contracting and
justice is very important. Justice, in the
strict sense, is putting everything in its
place. Undoubtedly, contractualism has a
real place in family law, and the discovery
of this position and its introduction by
jurists realizes human interests by
considering all aspects of human
existence. In TFrench law, the most
important dimension of contractualization
is the service to the individual, which takes
place in two forms: individual autonomy
and the extension of their rights and
freedoms. But with careful analysis of the
nature of the contract, this study
concludes that the hallmark of the
contract is the autonomy of will, which can
take a step towards the realization of the
global interestif it moves by assured
instruments. Proper knowledge of the
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imperative  rules’ boundaries and
protection of its capabilities can protect
Iranian law from the harms of this trend
while benefiting from contractualization.
In Iranian law, one of the most important
capacities of contractualism is the
freedom to determine the clauses of the
marriage contract and the principle of
non-opposition to the mandatory rules in
case of doubt in the clauses of the
marriage contract. Whereas, in French
law, although couples are free to choose
the form of the contract (marriage, free
union, Pacs), there is no contractual
freedom in marriage clauses. In addition,
cases such as Conditional and Absolute
Divorce, Arbitration, Consensual Divorce,
Qole Divorce, and Mubarat are examples
of this ability in Iranian law.
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August 18, 2023 initial offering of securities; The board of directors of the stock exchange, in addition to the

dignity and duties of the board of directors of public joint-stock companies, has other
competences and duties regarding being a publisher and self-regulating organization. The
above-mentioned regulation needs to be carefully examined in terms of the type, scope and
limits of jurisdiction of the board of directors of the stock exchangeAnd by examining it, it is
discovered that it is unclear about the procedure and organization of the hearing, as well as the
issuance of the opinion and its implementation. In addition, the board of directors lacks any
legal-judicial dignity, and the handling of lawsuits in it is faced with a fundamental problem,
and due to the jurisdiction of two authorities with different organizations, the possibility of
conflicting opinions issued in a single matter is very high. However, in the laws of other
countries, including the United States and the United Kingdom, although other institutions
other than the court are responsible for dealing with violations, creating compromises,
arbitration between the injured party and the causer of the damage, and similar cases in the
process of the initial offer, the judicial investigation of the issue is the responsibility of the
judicial system. A detailed examination of the regulations on the topic of discussion and its
adaptation to other countries makes clear the necessity of its narrow interpretation,
Keywprds: modification and completion in the current situation where the capital market needs support;
Jurisdiction, Board of Therefore, this article aims to emphasize the necessity of amending the relevant regulations by
Directors of the Stock carefully examining the existing internal and external sources and writings, while examining

Exchange, Civil Liability the various aspects of the board of directors' competence; Especially since the preparations
(lz't'g"’_‘:'_ot”_' Arbitration, for amending the law have already started.
onciliation.
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1. Introduction

Adequate handling of investors' claims is one of
the important factors that play a significant role
in gaining trust in the capital market and
encouraging people to invest. In Note 1 of Article
43 of the Securities Market Law of the Islamic
Republic of Iran, the board of directors of the
stock exchange is considered to be competent to
deal with Lawsuits between investors and other
persons named in that Article regarding damages
incurred during the initial offering process.
However, the details of this ruling are not
mentioned. Basically, some questions arise here:
What is the characteristic of the board of directors
of the stock exchange that has been granted such
authority, and what are the nature, scope, and
limits of this authority? If this proceeding is
quasi-judicial, is it not facing problems?

In American and British law, some institutions
are competent to deal with disputes in the initial
supply process, but their type of deal is
compromise or arbitration and is not considered
quasi-judicial. It seems that in lIranian law,
interpretations and legal doctrine should be in a
direction that the board of directors of the stock
exchange is not considered quasi-judicial or
administrative until the regulation is amended,;
because otherwise, the realization of investors'
rights will be difficult in many cases.

This study attempts to examine the above-
mentioned regulation and related instructions -the
status of the stock exchange's board of directors'
competence in dealing with losses from the initial
offering of securities- and propose solutions to
improve the current situation by comparing these
regulations with similar regulations in English
and American law.

In the first part of this study, to find out if the
said authority is assigned to this administration,
the knowledge of the stock exchange’s board of
directors is discussed from various aspects. In
order to determine the nature, scope, and limits of
this jurisdiction, the second part of this research
deals with civil liability lawsuits in that authority,
and in the third part, the authority of the
mentioned administration is criticized. Finally, in
the fourth part, special attention is paid to the
study of this issue in American and British law.
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2. Methods

The present research follows a descriptive-
analytical method and the data was collected
through library studies.

3. Results

The authority of the stock exchange’s board of
directors, which is stated in Note 1 of Article 43,
is due to the emphasis on the necessity of
resolving professional disputes within self-
regulating  organizations. = However, the
experience of other advanced countries in the
field of the capital market shows that the
proceedings in the self-regulatory organization
should not be in the form of judicial or quasi-
judicial proceedings; rather, the task of these
institutions is mainly to create a compromise or
arbitration between the victim and the cause of
the loss in the initial supply process. The
aforementioned Atrticle is written in such a way
that the type of proceedings in the board of
directors of the stock exchange is considered
quasi-judicial and includes the wide scope and
limits of losses in the initial offering process.
However, there are no provisions for hearing in
that organizational authority, nor are there any
criteria for the implementation of its decisions.
Additionally, the composition of the stock
exchange’s board of directors is such that not
only does this authority not have the dignity of
legal proceedings, but it also increases the
possibility of their interests conflicting with the
cause of harm and questions their independence
and impartiality.

In the capital market of the United States and
England, although there are different authorities
for damages in the initial offering process,
judicial review of the matter is solely the
responsibility of the court, and the authority of
other authorities is limited to compromise
between the parties or arbitration between them.

4. Conclusion

The regulation in question in Iran's capital market
is incomplete and involves corruption. Therefore,
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until a reform is made, it should either be
interpreted in such a way that the board of
directors of the stock exchange is the place to
receive petitions and documents of the petitioner
to be sent to the arbitration board, or it should be
said that this authority is the same as in other
countries, along with the local centers for
reconciliation and the compromise between the
parties of the dispute or the arbitration between
the parties of the dispute in the real sense is the
responsibility of this institution; because the
arbitration board is not considered to be
arbitration in the real sense in terms of its
mandatoriness and procedure. However, it is
suggested that this regulation be amended as
follows:

“The victims of the subject of this Article
must present their claim to the board of directors
of the stock exchange before filing a lawsuit, and
if no compromise is made based on the certificate
issued by that authority, they should submit their
petition to the same authority or arbitration board.
In any case, handling the issue is within the
jurisdiction  of the last-aforementioned
authority.”
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' An initial public offering (IPO) or stock launch is a
public offering in which shares of a company are
sold to institutional investors and usually also retail
(individual) investors.
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®The court

* Financial Services and Markets Act Yeoo

V' Power to make further provision about liability
for published information
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' A person seeking to enforce such liability may sue
at law or in equity in my court of competent
jurisdiction.

¥ The Treasury

¥ Financial Conduct Authority (FCA)
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F AVN: Right to refer matters to the Tribunal

(M)A person to whom a decision notice is given
under section AVM may refer the matter to the
Tribunal

(Y)A person to whom a notice is given under
section AVO may refer the matter to the Tribunal
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' Public censure of issuer

¥ Penalties for breach of Part ¢ rules

¥ Power to suspend, restrict or prohibit offer to
the public or Power to suspend, restrict or
prohibit admission to trading on a regulated
market
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Abstract

Anan or sexual impotence in men is a hidden complication and disease, which cannot
be proven by relying on some methods of proof of litigation that are proposed in Islamic
jurisprudence and laws. Some Imamiyyah and Sunni jurists believe that since the illness
of Anan can only be diagnosed by the person himself, evidence such as testimony is not
acceptable to prove Anan. And they don't even consider ways such as a forensic medical
certificate that diagnoses the said disease through detailed tests;. However, in contrast
to these jurists, another group of Islamic jurists considers the testimony of witnesses
to prove the Anan and believe that if the witnesses’ testimony is through experts and
evidence, which leads to definitive knowledge of a person's sexual impotence, it can be
a document of the judge's decision. In Iranian Law, due to the silence of the law
regarding the ways of proving the disease, the procedure of the courts is that in order
to diagnose the mentioned disease, they refer the person to the forensic medicine and
make the expert’s opinion and the forensic medical certificate the basis of the verdict.
However, it is possible to prove the objectivity of a person according to other evidence
such as confession and testimony that are used to prove legal claims. In Iraqi law, the
opinion of the Forensic Medicine Commission is considered the only way to prove the
sexual impotence of the couple and his suffering from ennin's disease. In Iraqi law, the
opinion of the Forensic Medicine Commission is considered the only way to prove the
sexual impotence of the couple and his suffering from Anan's disease.
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1. Introduction:

Men's impotence and sexual disorders due
to the lack or decrease of sexual desire or
the inability to have sex is one of the
important ~ problems in  couples'
relationships, which has received
attention in the last few decades due to
people's awareness of their sexuality.
There have been many researches with
different viewpoints in this field.
Impotence or erectile dysfunction in men
in Islamic jurisprudence and law is known
as "Anan", which jurists have defined as a
disease and defect that gives a woman the
right to annul the marriage contract.

Today, due to the prevalence of this
issue, challenges have been raised
regarding this issue. Among these
challenges are the ways to prove this
disease, which, due to the silence of Iran's
laws and the differences in the ways of
proving it in the sources of Islamic
jurisprudence and the laws of some
countries, in many cases leads to the
violation of the wife’s and sometimes the
husband’s rights.

2. Methods:
In the current study, fundamental and
descriptive-analytical research methods
have been used.

3. Research Findings:

Since Anan is one of the hidden diseases
and defects, it has special rulings, and to
prove it, it is not possible to rely on the

Volume 7. Issue 2. Serial Number 12. Autumn 2023. Pages 67 to 84.

Comparative Law Semiannual

pieces of evidence that have been put
forward in Islamic jurisprudence and Iran’s
and Irag’s laws.

4. Conclusion:

Some Imamiyyah jurists believe that the
reasons for proving a lawsuit are generally
not applicable in Anan, and evidence
cannot be established to prove it. On the
other hand, another group of Imamiyyah
and Sunni jurists believe that if a person
finds out about the sexual impotence of a
couple in a way that causes knowledge and
discontinuance, it is permissible to hear
her/his testimony to prove the Anan. In
Iran's laws, in particular, evidence has not
been stated to prove the defect of Anan,
but it is possible to prove this disease
based on some evidence such as testimony
and confession that are used to prove
claims. In addition, it seems that it is
possible to add other ways, such as a
forensic medical certificate. In Iraqi law,
the only way to prove a couple's sexual
impotence e is the opinion of the Forensic
Medicine Commission.
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Abstract

Reconstruction of post-conflict relations in a post-conflict country is at the core
of addressing the issue of peacebuilding and transitional justice as a means of
establishing peace and preventing the recurrence of conflict in such societies.
The main questions of the discussion are whether it is possible to create trust in
fragmented and war-torn societies and how the reconstruction of relations
between the involved parties achieved in the post-conflict period is. The current
research is based on the opinion that the reconstruction of relations between the
parties in the post-conflict period in war-torn societies through transitional
justice tools can help consolidate peace and prevent the return of conflict.
Transitional justice processes are among the influential factors that play a role in
the peacebuilding process, especially in its communication dimension. The

Keywords:
Reconstruction of
relations, War-torn
societies, Peacebuilding,
Transitional justice,
Internal conflict.

present research seeks to explain an integrated approach to the transitional
justice process; an approach that involves rebuilding relationships through the
elements and mechanisms of transitional justice, such as justice, truth-telling,
acknowledgment, apology, forgiveness, and the like. Utilization of library data and
international documents and procedures in the form of descriptive-analytical
research has helped this study to prove this approach.
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Extended Abstract

1. Introduction

Rebuilding the relations between the
parties in the post-conflict era in a war-
torn country is the main core in
addressing the issue of peacemaking and
transitional justice as a tool to establish
peace and prevent the return of conflict in
such societies. Regarding the role of
transitional  justice in  rebuilding
relationships, different approaches have
been proposed. This study sought a more
integrated approach to the transitional
justice process; an approach that involves
rebuilding relationships and is achieved
through transitional justice mechanisms
such as seeking justice, telling the truth,
acknowledging, apologizing, and
forgiving. The following lines are intended
to comment on the role of transitional
justice in the reconstruction of relations in
the peacebuilding process in the post-
conflict period.

2. Methods

According to the discussed topic, the
current research is descriptive-analytical
and was conducted through the library
method.

3. Results

The findings of the current study show
that the reconstruction of relations
between the parties in the post-conflict
era in war-torn societies through the tools
of transitional justice can help consolidate
peace and prevent the return of conflict,
and these tools should be used together to
be considered in post-conflict situations
in war-torn societies. In this regard, what
was paid attention to was the effective
communication between the conflicting

Comparative Law Semiannual

parties and former enemies, which is one
of the basic elements of peacebuilding in
its communication dimension. Therefore,
effective communication requires the
creation of a safe environment that can
change perceptions and attitudes, help
establish trust and ultimately honest and
non-defensive communication, and
increase empathy.

4. Conclusion

Investigating the role of transitional
justice in the reconstruction of relations
between the parties in the process of
peacebuilding in war-torn societies after
the conflict indicates that the
reconstruction of relations between
people through the processes of
transitional justice in the post-conflict era
in order to prevent the return of violence
is not a guarantee of conflict resolution;
because in certain cases, it can lead to
worse consequences with the explanation
that poor communication can cause
conflicts to escalate. Therefore, rebuilding
relationships between people is only one
of the tools that can be considered in some
societies according to the conditions,
characteristics, and roots of conflict.
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creates a national model for legal regulation and management of cyberspace
regarding Iranian children and adolescents. The spirit of this document, which is
protectionism, is realized through "creating a protected virtual environment for
children and teenagers". The realization of this importance is through the
development of content that meets the special needs of children and teenagers,
classifying cyber services, the establishment of a support and monitoring system,
and cultivating and promoting cyber knowledge and international interactions.
In General Comment No. 25, by introducing a guiding framework for the
protection of children in cyberspace, the Committee on Rights of the Child (CRC)
has given authenticity to the "protection of the best interests of the child" in
cyberspace. The content of this model includes the obligation to eliminate all
forms of discrimination against children, protection of the child's best interests
and attention to his views, and national policy making, national and international
cooperation, allocation of resources, evaluation of virtual effects, virtual
knowledge enhancement, monitoring, preparation for litigation. And
compensation is the solution to realize this important. This research using the

. descriptive-analytical method and in a comparative way shows that the model of
Council of Cyberspace, . . . .. . . . . . .

. . protection document" with priority given to national considerations including
Committee on Rights of . . .

. ) cultural-Islamic values and efforts to develop a protected virtual environment on
the Child, Best interests . . . . . .
of the child the basis of the national information network and (not International Information
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Network) aims to draw an independent legal framework but related to the
i international obligations of the Islamic Republic of Iran.

1. Introduction

The "Document for the Protection of
Children and Adolescents in Cyberspace"
creates a national model for legal
regulation and management of cyberspace
regarding Iranian children and
adolescents. The spirit of this national
document is ‘“creating a protected
cyberspace for children and adolescents”,
which is achieved by developing content
that meets the special needs of children
and adolescents, classifying cyber
services, establishing the support and
monitoring system across the country,
data  cultivation, promoting cyber
knowledge for all special children and
their parents, and maybe by international
interactions and cooperation. In General
Comment No. 25, by interpreting and
introducing a guiding framework for the
protection of children in cyberspace, the
Committee on the Rights of the Child
(CRC) has given authenticity to the
"protection of the best interests of the
child" in cyberspace. The principle of non-
discrimination, the best interests of the
child, and respect for the views of the child
are the essence of this framework.
Meanwhile, national  policy-making,
national and international cooperation,
allocation and distribution of resources,
evaluation of cyber effects on children’s
society, cyber knowledge enhancement
for all, monitoring of national and
international practices, litigation, and
compensation are the solutions to realize
that protective framework. The current
research seeks to evaluate the conformity
of the Supreme Council of Cyberspace
(SCC) (National Virtual Space Center)
framework with international standards

for child rights. Using the descriptive-
analytical method, this research shows
that the model of "protection document”,
with priority given to national and cultural
considerations and efforts to develop
protected environments based on the
national information network, aims to
draw an independent legal framework
related to the international obligations of
the Islamic Republic of Iran.

2. Method

This research aims to describe and analyze
the documents obtained through the
library method. In this regard, most of the
relevant documents such as the
Committee on the Rights of the Child
(CRC) general comments, Human Rights
Committee (CCPR) general comments, the
relevant practice of the international court
of Justice, and all other relevant national
and international bodies have been
studied and analyzed in this research.

3. Results

The findings of the research revealed that
every state has the right to manage
cyberspace according to what it deems
correct and legal based on the special
needs of children but in the light of
international standards on children's
rights concerning the digital environment
such as the principles of non-
discrimination and distinction, full
attention should be drawn to the
protection of the best interests of the child
and respect for the views of the child.
Some of these standards are explicitly
reflected in the Convention on the Rights
of the Child and Committee on the Rights
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of the Child (CRC) in General Comment
No. 25.

The Supreme Council of Cyberspace
(SCC) (National Virtual Space Center)
framework reflected in the Document for
the protection of children and adolescents
in cyberspace creates a national
framework for legal regulation and
management of cyberspace in relation to
Iranian  children and adolescents.
Compared with the Committee on the
Rights of the Child (CRC) in General
Comment No. 25, finding all the protective
elements and standards about the matter
in SCC (National Virtual Space Center)
document is difficult due to the spirit of
this national document, which consists of
"creating a protected cyberspace for
children and adolescents based on
national, moral, and cultural values".

4. Conclusion

The codified framework of the SCC
Document for the protection of children
and adolescents in cyberspace cannot be
analyzed individually and separately from
Iran’s national legal system in relation to
children. This document, in connection
with other national regulations and
including the treaty obligations of the
Islamic Republic of Iran, has defined a legal
and defensible order in the protection of

Volume 7. Issue 2. Serial Number 12. Autumn 2023. Pages 105 to 124.

children's rights in cyberspace. The
legislative =~ reorganization = of  the
aforementioned document and the
initiative of the parliament in the
appropriate legislation depends on the
commitment to the purpose and subject of
the Convention on the Rights of the Child
and considering its spirit and the best
interests of children as a priority can solve
the defects of this document to a large
extent.
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Abstract

The issue of citizenship and acquired citizenship is one of the serious and
challenging issues in research and legal processes. Acquired citizenship is the
acquisition of new citizenship for a person after a period of time after birth; if a
person acquires new citizenship shortly after birth, it is called acquired
citizenship. The purpose of this research, which was carried out in a descriptive-
analytical way, is to identify the effects of acquired citizenship in the legal
systems of Iran and the countries of England and France. The reason for choosing
these two legal systems is the laws in the field of citizenship and the
progressiveness of the laws of these countries. The researcher seeks to answer
the main question of the research that the effects of acquired citizenship in each
of these What are legal systems like?Another question is, what are the similarities
and differences between these works? The results of the research show that the
effects of acquired citizenship in the legal system of Iran, France, and England
include rights and duties; Persons who acquire the citizenship of these countries
enjoy all the rights that are prescribed for ordinary citizens, but some Jobs are
denied. The duties of a person who has acquired Iranian citizenship include
things such as taxes, performing military service, obeying and recognizing the
rights of the Iranian government, and respecting national dignity and affairs.
Obtaining acquired citizenship in Iran, France, and England laws has effects on
the wife (permanent and temporary marriage) and child (relative child, whether
legitimate or illegitimate or child born from a surrogate mother and adopted
child). The laws of England and France can attract talented people, but Iran's laws
need to be revised. This revision may include new terms and works.
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1. Introduction

Having the right to citizenship is certain
for every person and no one can be
arbitrarily deprived of their citizenship or
the right to change their citizenship. Most
people acquire their citizenship through
the blood or soil system, but with the
expansion of immigration in the 20th and
especially the 21st century, the further
development of the legal processes of
acquiring  citizenship  from  other
governments can be seen. These
processes include practices such as
demand, marriage, adoption, or transfer of
land. On the other hand, since citizenship
is a process related to the sovereignty of
states, each state independently
establishes different laws and frameworks
to determine its citizens. In such a
situation, if someone is not considered a
citizen in the territory of a country
according to the laws and regulations of
that country, he will be a foreigner; even if
he has the citizenship of another country
or is considered stateless. This is also
mentioned in Article 1 of the "Convention
on Certain Issues Related to the Conflict of
Nationality Laws (The Hague)" "Each
government has the right to determine its
citizens based on its own laws and
regulations". Although governments are
free to establish citizenship rules and
determine the citizenship of individuals,
some objective phenomena and political,
social, and economic expedients, as well as
the international principles governing
citizenship that are stated in various
international documents, have limited
governments’ authority and freedom to
some extent. Since the granting of
citizenship is one of the methods of
attracting talented and competent human
resources to be used in the path of
economic and social development, the
conditions and effects of granting
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citizenship should be such that talented,
useful, and interested people are attracted
to the country. If these people enjoy fair
rights and benefits in the new country, the
process of elites’ and capable peoples’
presence in the country will speed up.
Since England and France have some laws
in this field that pay attention to these
conditions, it is important and necessary
to study and examine the effects of
acquiring citizenship in the legal system of
these countries and compare them with
Iran. The current research hypothesizes
that the provisions of Iran's civil law in the
field of acquiring citizenship, do not have
favorable conditions in attracting people
and cannot play a role in realizing the
aforementioned goal. Until now, no
research has independently examined the
effects of acquiring citizenship in these
legal systems and the present research is
innovative in this aspect.

2. Methodology

This qualitative research was conducted
through the descriptive-analytical
approach and the library method was used
to collect the needed information.

3. Findings

The effects of acquired citizenship in the
legal system of Iran, France, and England
include rights and duties. People who
obtain citizenship in these countries will
benefit from all the rights that are
prescribed for ordinary citizens, but they
are deprived of some jobs. The duties of a
person who has acquired Iranian
citizenship include things such as taxes,
performing military service, obeying and
recognizing the rights of the Iranian
government, and respecting national

Soudabeh Talebi Qadikolaei, Abdolali Mohammadi Jozani, Mohammad Babapour. Methods and Effects of Acquiring
Citizenship in Iran with a Comparative View of French and English Law



=== Comparative Law Semiannual

dignity and affairs. Obtaining acquired
citizenship in Iran, France, and England
laws has effects on the wife (permanent
and temporary marriage) and child
(relative child, whether legitimate or
illegitimate or child born from a surrogate
mother and adopted child). The laws of
England and France can attract talented
people, but Iran's laws need to be revised.

4. Conclusion

The legal systems of Iran, France, and
England have a history in the formulation
of citizenship. Each of these legal systems
has determined ways to acquire
citizenship. Marriage and the application
of citizenship by foreigners are among the
ways of acquiring citizenship in Iran. In
France and England, these ways include
marriage, application, and child. The
effects of acquired citizenship in Iran's
legal system include rights and duties.
People who have acquired or will acquire
Iranian citizenship enjoy all the rights
prescribed for Iranians but are excluded
from certain jobs. The duties of a person
who has acquired Iranian citizenship
include things such as taxes, performing
military service, obeying and recognizing
the rights of the Iranian government, and
respecting national dignity and affairs.
Obtaining acquired citizenship in Iranian
law has effects on the wife (permanent and
temporary marriage) and child (relative
child and adopted child). There is a
difference between France’s and Iran’s law
in imposing or acquiring citizenship;
Iranian law considers the imposition of
Iranian citizenship on the wife when the
husband applies for Iranian citizenship,
and in French law, due to the
independence of the spouses' citizenship,
the husband's request to acquire French

Volume 7. Issue 2. Serial Number 12. Autumn 2023. Pages 125 to 144.

citizenship does not affect the wife's
citizenship.

In Iran's legal system, even though
there is a rule on the effect of the
acquisition of Iranian citizenship by the
father on the citizenship of other family
members, there has been silence on the
effect of the acquisition of Iranian
citizenship by the mother on other family
members’ citizenship. Of course, in the
single article that was approved in 1385
and amended in 1398, this right has been
given to the children born from the
marriage of an Iranian mother with a
foreign father to acquire Iranian
citizenship with some conditions. Unlike
the legal system of France and England,
this type of citizenship is acquired. It
should be noted that the children of foster
and surrogate mothers cannot transfer
this right to their children in obtaining
citizenship. Regarding the acquisition of
French and British citizenship through
women, it can be said that considering the
independence of citizenship of couples,
women can acquire the citizenship of
these two countries separately from their
husbands. This issue of acquiring
citizenship by them has no effect on the
citizenship of their spouses and the
spouses’ citizenship will not change unless
they also request to acquire citizenship of
these two countries, in which case the new
citizenship will be applied to them as well.
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Abstract

The matter of entering the condition into the contract has received less attention
from jurists. Maybe this is because just signing means accepting all the provisions
to make a contract. While the signature is a type of way that includes conditions.
There are other ways, such as notification and history or trading period. The main
question of this essay is that, first, How many ways to enter a condition in the
contract can be imagined? Secondly, if there is a heavy condition in the contract,
what is the approach of English law and Islamic jurisprudence? Onerous terms
may be entered into the contract in one of the three ways mentioned. What
English law has established as a rule with a correct understanding of business
custom is the principle called the red hand, the absence of which is quite
noticeable in Islamic jurisprudence. However, the mechanism of jurisprudence is
similar for simple and heavy conditions, and it is the rule of action that is adhered
to by signing the contract by the contractor, and the contractor is bound by the
condition It gets heavy.This thesis proved with a comparative-approximate study
that if the heavy conditions in the contract are not brought to the attention of
the contracting party in a reasonable and unambiguous manner, the signature of
the contracting party cannot be relied upon, and according to the principle of
innocence in jurisprudence and the rule of interpretation against the drafter,
ambiguity is in favor of the contracting party. It is interpreted. In Iranian
jurisprudence and law, according to the existing implicit condition, the burden of
proving the knowledge of the party to the provisions of the heavy conditions can
be considered to be on the party. Therefore, the abuse of the contractor in the
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drafting of the contract will be closed to some extent and good faith will be
i observed in the preparation of the contract.

Extended Abstract

1. Introduction

During contract negotiations, parties face
many scenarios. Even once parties are
intending to sign a contract, they must put
all their effort to read and figure out the
meanings of each word incorporated in
the agreement. This may cause an abuse of
rights somehow, and a party may be the
victim of the other’s ability to use
sophisticated language. In English law,
however, there is a principle established
by LJ Denning that bans this usage of
vague wordings. In other words, this
principle prohibited the incorporation of a
contract's aforementioned terms and
interpreted such terms in favor of the
victim. Vice versa, there is no principle
likewise the “Red Hand Rule” in Iran and
Islamic Jurisprudence. The present paper
aims to clarify the ability of Iran and
Islamic Jurisprudence to accept and follow
the Red Hand Rule and soften its main and
old principle of Volenti non fit injuria.
Nevertheless, there is an undeniable
contradiction between the two mentioned
principles that the current study aims to
solve. The suggested approach to make
this happen is to examine the methods
that a term can incorporate into the
contract. The article following English law
counted three ways of incorporation, i,e.,
by signature, by course of dealings, and by
notice. Though Islamic law researchers
have paid attention to the first two, the last
has not been focused on and there is still a
gap in their works regarding this issue;
therefore, there is no comprehensive look

in this regard. Nonetheless, modern
research to resolve the contradiction of
the two above principles must not ignore
any type of incorporation of terms into the
contract.

2. Methods

The current study followed the analytical-

descriptive approach and comparative
measurement of data. Nonetheless, the
results were obtained by counting on
many factors such as legislative and
judicial sources such as Acts and Case
Laws.

3. Research Findings
The research outcomes can Dbe
summarized as:

1. The principle of Volenti non fit
injuria  must be  softly
interpreted and jurists should
avoid strict interpretation.

2. Islamic jurisprudence has the
ability to accept the Red Hand
Rule as a permanent rule of its
own.

3. Onerous terms must be bolded
in the boiler print contracts.

4. Conclusion

According to the findings of this study, it
can be concluded that onerous terms must
be bolded; otherwise, they will be
interpreted in favor of the victim. The

Moosa Akefi Ghaziani, Seyyed Mustafa Milani, Vahid Akefi Ghaziani. Non-incorporation of Terms to the Parties’
Contractual Intention in English Law and Islamic Jurisprudence: A Comparative Matching Study
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aforementioned rule of L] Denning is
acceptable since it is important for the
parties to gain knowledge regarding the
contractual terms; indeed the rule non est
factum has been accepted in Islamic
jurisprudence by the principle of Ma vagha
lam yoghsad. This comparative study
suggested that onerous terms could be
unleashed from the strict maxim of volenti
non fit injuria accepted by Islamic law.
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For many years, human rights discourse did not pay attention to issues related to
the environment. After the formation of the environmental crisis, the topic has
been raised whether environmental issues can have human rights dimensions
(first layer) or whether human rights issues can also take on environmental
dimensions (second layer). The present study follows an analytical-descriptive
approach to describe some aspects of human rights and environmental issues, as
well as some environmental aspects of human rights issues, and investigate how
they are formed. The process of the formation of environmental human rights,
especially after the Stockholm and Rio Declarations, shows that human rights
(despite older documents) and the environment have developed in parallel until
today. The right to clean water, the right to clean air, the right to a peaceful
environment, the right to access environmental information, the right to
participate in environmental decision-making, and the right to access justice in
environmental issues are among the most important and famous components of
the development of human rights. The authors’ basic assumption in response to
the main question (Do environmental issues have human rights dimensions and

Keywords: can it be said that human rights issues take on environmental dimensions?) is that
Greeting of human rights, | today, people are faced with a special perception of human rights that should be
Rights to the called the greening of human rights or "environmental human rights". The need
environment, to pay attention to the close relationship between human rights and the
Environmental human environment, including the fact that the realization of many human rights
rights, Right to clean depends on the realization of a healthy environment and also environmental
water, Right to clean air, rights also require human rights for better implementation, can be the most
Stockholm Declaration. important finding of this research.
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Extended Abstract

1. Introduction

For many years, human rights discourse
has not focused on environmental issues.
Since the emergence of the environmental
crisis, the question has arisen whether
environmental issues can have human
rights dimensions (first side) or human
rights issues can take on environmental
dimensions (second side). This study
follows an analytical-descriptive process
to describe some of the environmental
aspects of human rights, as well as some
aspects of environmental issues, and
investigate how they are formed. The
process of the formation of environmental
human rights, especially after the
Stockholm and Rio Declaration, shows that
human rights and the environment have
developed nowadays. The right to clean
water, the right to a clean environment,
the right to a peaceful environment, the
right to access environmental information,
the right to participate in environmental
decision-making, and the right to access
to justice in environmental matters are
among the most important and prominent
components of the emergence green
environmental human rights.

In the field of theory, there is no
specific research with this title. But the
studies that have been conducted in the
field of human rights and environment
have addressed some aspects of this issue
in a scattered manner.

In the nature-oriented view, it is said
that "if a human has a right, this right is in
the sense that a human is a member of this
ecosystem". In this view, although the
right is a human being, it is in balance with
nature and supports it. According to
Professor Pryor, the human right to the
environment has a small but important
difference from other human rights, and

Comparative Law Semiannual

that is that this right is not "human-
centered"; this right should be defined as a
right that preserves not only humans but
also the balance of nature and other living
beings. In fact, this right is "an inalienable
and absolute human right by which all
human beings have the right to share and
enjoy a healthy environment together with
the collective responsibility of maintaining
environmental health in order to preserve
human health (both the current and future
generation) and all-round development
(economic, social and cultural)”. The right
to the environment is a set of rights that
humans should benefit from because they
live in the environment for their proper
growth and health. This definition is
indicative of the idea that the environment
and natural resources rely only on human
interests and lack intrinsic value by
themselves. In other words, the right to
the environment is the right that humans
have to benefit from a healthy
environment. According to Anuka, "the
right to the environment is a privilege
recognized for a person, group, or
government to benefit from natural or
man-made elements, as well as social,
economic, and cultural factors". The rival
doctrine, based on the concept of the
originality of nature, considers the right to
the environment as a right that has been
identified to protect nature and natural
elements of which humans are also a part.
On the other hand, these definitions want
to reduce the intensity of human interests
in exploiting the environment. In this view,
although the right is a human being, it is in
balance with nature and supports it.

2. Methods

This study tried to analyze and evaluate
some aspects of the development and
evolution of environmental human rights
with a descriptive-analytical approach and
library resources.
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3. Conclusion

In this study, the concept of "greening
human rights" was explained in the
context of environmental human rights
developments along with some of its
components. As an important conclusion,
it should be said that today environmental
human rights have many dimensions and
components. These rights can be
discussed in relation to water, air, soil,
waste, hunting and fishing, forest, and
pasture. The right to clean water, the right
to clean air, the right to access
environmental information, the right to
participate in environmental decision-
making, and the like are among the most
important examples of these rights. As an
important point, it should be said that
today, it is difficult to imagine an
environmental issue that does not have
human rights dimensions. It is also difficult
to find a human rights issue that cannot be
considered from the perspective of
environmental issues; not paying attention
to them often leads to painful situations.
According to the literature in this field, the
development of human rights started from
global and regional international
documents and then entered national
rights and the discourse of citizenship
rights. From an international point of view,
most of the environmental issues were
closely related to human rights issues. It
seems that in today's world, people are
facing a situation where human rights
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cannot be implemented without observing
the principles of environmental protection
(the dependence of the implementation of
human rights on biological factors), and
environmental rights also need human
rights for Dbetter implementation
(dependence of environmental rights on
human rights). Therefore, in recent
centuries, the increasing spread of
environmental destruction in the national,
regional, and global scope, followed by
dangers that threaten the entire
ecosystem and human life in various
physical, health, and spiritual dimensions,
has revealed more and more attention to
environmental human rights for political
societies and governments.
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o Sl 51 (S (Prieur: 2003, p334) 5058

A G9iz (8 3T jgdiio YF 03l alazjl Mol

1 Cour européenne des droits de I’Homme

2 Arrét du Lopez Ostra (9décembre 1994).

3 Art.17. de la Déclaration universelle des droits collectifs
des peuples adoptée, a Barcelone, le 27 mai 1990.

4 4 Déclaration de Stockholm sur I’environnement humain
adoptée par la Conférence des Nations Unies sur
I’environnement humain ( Stockholm,Suéde-16 juin 1997).
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bolin Fug by Cueslil gez (seselao

53 YS! o8y g Aol Sy Vi S35 cawlio
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Wbl zgo U ek Sl jeiio

(09OE Rozxo waguai 390 VAAY LS YA )5 WV/V
S jgie ool MBS L8 axie Yo Glojl
o b Camnb oS laglul Jlael aS 5l
33,8 Jloe! jgiuin pal Jguol ol 0L 2,138
;> %z o (Morand-Deviller, 2105, 34-68)

sginie ol gl (g aewl ol G
s9x0 Olusl g gladiz 4 lacdgs azgi)s
Ol sl sl s louxo 5l lbbla>

0395 Y8 Qgan piu @od> (ol 8T jeuiio
8> pao wa) s (o 80 opjls 19A)
Cawliteg pirsuiobs) Cuwj lausoe jl (g)l3)95

&8lg ;3 65lo ¢l (YF 05lo) (. a5)ls [) ¢l a=wgi b
S Goi b s @ | Can) lamo 1 G

5 Liberté

6 Egalité

7 Conditions de vie satisfaisantes

8 Bien-étre

9 Dignité

10 Charte mondiale de la nature

1 Assemblée générale des Nations Unies le 28octobre1982

(Résolution37/7)

23 oS 35Sl Canl (g)9 00 'Olis @ i
duol S 3550 ploSiml drollel slgo Jalo
ol 30 oly U 1,0 elSiwl duollel s
23 (5395 b Lol 9 sl (ool @ pin
2 ol Gk ol Gl Azl (g lasxe
S (09080 a2 Caoww 4 plS uiands Cadyds
sy lagma @20 ploie ol Sl sy a8
Sl sl (SlwS (Kiss: 2004, p32) .2u3,3 5L
R o) by 9l o8 0j9> B iyl
lislpo Sl dpollel @S 333,88 Gl @S5 ol
P wlid 390 1) pllw ) laso 0 @
dg0 b daoMel cpl Hd aS dsol aSl eslas
-lauo I 30 0,40 e LG (lwlid w2l
Dy Wl @ 9 @l L ople )

(Pallemaerts et al, 2002, p9)

sl 53 U 1) oSl duoMlel pudie U
g sollel I sm 45 il sl oyld
doo Loydi .0sd gl Ghgxiws b 633
layo 5 @ pleSiwl auollel jl 32y owbul (5168
onlgd )3 (owlnl @G> SO pleie @ 1) o)
s90 Jool Glo ¢l )3 .355905 pMel 395 cwliwl
il ol pledl guio pleStwl auollel s
by &> 0l < 358 o bl o3
S Gtz 5 ol B> pleiedy )
(Commissiondes droits de .aub aislub

’'homme:1994, E/CN.4/Sub.2/1994 /9,
annexe III)

0Bl (615 USib (lo B> )3 aallel Sy il
L locdyy dzgi g Aoyl ,o pels bl
o lagzeo I clblés D) yio 9 ialgs wguas

YY)

1 Droit a la vie

2 Charte africaine des droits de I’homme et des peuples,
adoptée a Alger le 26juin1981

3 Droit a un environnement satisfaisant qui favorise leur
développement

4 Protocole additionnel a la Convention américaine des
droits de I’homme, adopté a San Salvador le 17novembre
1988.
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2Lad ayg, uizen (Pallemaerts, 2002 ,p3)
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oz I pobis (owlwl God= I (515955 9 0l9)
(50920 (539 (. 2bl 50 (5)900 Dli> G
L8 glaug) 9 geale o) layo God> ol
(Peters, 2105, SSRN 2661973)..&3143,%50

23 05 pS Caw) lanmo g i o> oloiaS
8L 3905 (JS15 g (bl iled )3 g o law
Olgiso cow roo @ (00 AVAY (sapino)
5 0 aSOT 51 Gy e Geb> (93900 juaw aiS
5 Jsad bl 1515 sloylovia Jooxi g Lo s>
Das, ) .l o Jolyd obio ;1 yilio « o) puSas
(2016, 227

2 Convention 1998 d'Aarhus sur I'accés a l'information, la
participation du public au processus décisionnel et I'acces a
la justice en matiére d'environnement

Olgican [5T asl A2 505 1,8 UJLwLuu 3)90 (_gb)é
s° Cawl o_)JJ)S slacl P20 4 S (0 Lr°">
W5, (Kihangi Bindu, 2103, pl) .swlib
OBV 80 el 059 55 i Godin (ol 8T jguio
(YQAA ).u)|9.l \V ug.ta.o) )9_3|9JLMJ L')Lw JSJQ)J
sl piu @9 (150 ol HgamilesS 4 Sl
N ol 55 g 0l 1,8 (alwliud 3)90 1) (3,9 Goi>
louss Sl 5> (5355 G2 puSyo) il 03905 80
wo9ee Wloas 4 awiwd §=g plle )

((..))I.) I) L;u.ll.u.d

alaly iesd joboay Slga ¢l saspio Llod ||
(S ) Jam u.».o.;S )| S?JBL)D RG> UL.‘.‘-° gl
03905 JL8y ) 4y (segae Dloss @y (awyiwd g
e plaw 5o (FFe AFAA ijally) .l
W oy G 5oyl 0)8 (lo)gis I gl
A0l eals )I)§ L_;!LM,L;'*.I’ )90 |) PJLM) k:u»..!)‘ Ja..e.'xo
AVAA (s3guine) (Aguilar, 1994, pp 215-222),
(YYY-VIF

owhaiS olgie )Y gy, awllel s
Conj lumo gogad 53 axio o plojlw
Aswgl sl i g Siwgy 1 dswglg
ool gzl 53 Can lasomo blis g (sl
9> ol Sl 95 Jo8 JB8 g g )l dmuwgs
PP APAY o) b daslid Casuw, @
2 A G9dzg S lauxe (e bl)l ggi090
2o GuibasS ol ilesde ladiey JUs
U 3058 slgidion 5w 3iliign GgamnsaS 53 33,8
630 0,00 2 Ol G Coluo 4 Juol Sy pesd
28 8 lwlid 3)90 el oy laseo S
(Vinuales, 2014 & Nanda, 2014, pp 30-31)
(200,92 3> laplusl a5 oy ol b Jgl Juol
s b @Gldasl 55 g cuwlio (S35 g (sioluw ;|
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BLasl )3 (5355 5l (g3 0049 §> U (o0 Dygu0

1 United Nations Conference on Environment and
Development (UNCED).
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5. Droit a la santé.
6. Bien étre physique.
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! Droit & I’air pur

2 Une Europe sans tabac.

3 Droit au repos

4 Le respect de la vie privée.
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Non-governmental organizations (NGOs), with their professional and non-political
nature, play a fundamental role in promoting sustainable development and supporting
the legal demands of citizens. These organizations have been praised for supplying
innovative and people-oriented approaches to providing services, support, and
empowerment; but in Iranian society, these organizations are in a state of disarray in
such a way that they face many challenges in the way of establishment, supervision,
financing, and liquidation, which will lead to the weakening of the public sphere.
Getting rid of the existing reality and moving towards the desired situation requires
the application of standards that can bring positive consequences for non-
governmental organizations. The current research aims to investigate the components
of enhancement concerning non-governmental organizations in the laws and
regulations of three countries of Iran, Armenia, and Canada. In terms of its descriptive
purpose and research method, the current research will be in the form of collecting
information through library study and collecting awards and valid legal documents, as
well as reviewing and analyzing the content of these documents. The findings of the
research show that Armenia has adopted comprehensive laws and regulations to
Keywords: support the activities of non-governmental organizations and has prepared official
Non-governmental structures and committees to attend and consult with civil organizations. In addition,
Organization, Proper by using physical and virtual tools and official processes, it has provided capacities for

Administration, the participation of NGOs. In Canada, there is no independent law regarding non-
Responsibility, profit organizations and these organizations operate according to the "Non-profit
Standardization, Organizations and Corporations Act". Iran continues to suffer from the lack of a
Comparative Law. comprehensive law for the activities of non-governmental organizations and there are

no strong specific structures to attract the participation of these organizations.
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Extended abstract

1. Introduction

The term NGO stands for "Non-
Governmental Organization”, which is
considered one of the effective strategies
for using people's capacity and capabilities
in all dimensions. Supporting the presence
of these organizations in the domestic and
international systems indicates the
transition from mere governance to good
governance. One of the important
components of good governance is
participation, which can be achieved by
establishing non-governmental
organizations. Due to the independent,
non-profit, voluntary, and non-political
nature of the activities, non-governmental
organizations have a wide ability to attract
citizens’ participation.

The formation of non-governmental
organizations in Iran aims to realize
sustainable development and support
citizens’ legal demands. Achieving these
goals requires prerequisites, the most
important of which is organizing and
maintaining the independence of these
institutions. The way of establishment,
supervision, and liquidation of these
organizations and the level of government
involvement in each of these stages can
affect the state of enhancement of these
organizations. Therefore, this research is
conducted to identify and compare the
effective factors on the organization of
non-governmental organizations in the
laws and regulations of the three countries
of Iran, Armenia, and Canada.

2. Research method

This research follows a descriptive-
analytical approach. The data collection
was done through library tools.
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3. Findings

The comparative study of non-
governmental organizations in the three
countries of Iran, Armenia, and Canada
shows that despite being small and new,
Armenia has performed well in the field of
non-governmental organizations and has
fully supported these organizations
regarding the laws and regulations.
However, the most important legal
challenge of non-governmental
organizations in Iran is the lack of
formulation and approval of relevant
protective law.

Although the role of non-governmental
organizations in relation to development,
security, and democracy is highlighted in a
two-way interaction, these organizations
face challenges in their structure as well as
public acceptance by the government. It
seems that the situation of non-
governmental organizations in Iran is not
suitable due to the non-recognition of
these institutions by the government and
the lack of use of experts and experienced
people.

In other words, there are strict
regulations in the legal system of Iran in
comparison to the legal systems of
Armenia and Canada in the field of
establishing and  operating these
organizations. In  particular, prior
supervision at the time of establishment
and subsequent supervision after
establishment and during operation are
prominent issues. Therefore, Iran's legal
system needs a comprehensive law
regarding the formation of these
organizations.

4. Conclusion
Non-governmental organizations are one
of the most important institutions of civil
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society that are born in response to social
needs. They are not directly considered a
part of the government structure but play
a crucial role as the missing link between
people and the ruling powers. These
associations, with their professional and
non-political coordinates and proper
organization, can become flexible and
lasting institutions.

By examining the multiple components
related to the enhancement of non-
governmental organizations in the laws
and regulations of the three countries of
Iran, Armenia, and Canada, it was
concluded that the two countries of Iran
and Armenia have established regulations
for these organizations, but Canada does
not have an independent law regarding
these organizations and uses the "law of
companies and non-profit organizations"
to organize these institutions. The
Armenian  legislature has adopted
comprehensive laws and regulations to
support  the  activities of non-
governmental organizations and provided
structures and embedded mechanisms to
use their capacity. At the same time, much
attention has been paid to the
enhancement components of non-
governmental organizations and steps

Volume 7. Issue 2. Serial Number 12. Autumn 2023. Pages 177 to 197.

have been taken to facilitate their
establishment and activities. However,
Iran still suffers from the lack of a
comprehensive law on the activities of
non-governmental organizations and
weaknesses can also be seen in the
regulations of non-governmental
organizations (2015). Nevertheless, there
are a few steps left until the final approval
of this law, which can help facilitate the
establishment and operation of these
organizations by adapting the
reinforcement of the specified framework
and experiences of other legal systems and
localizing them.
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Abstract

Although it seems that the written document of the constitution regulates and
controls the existing constitutional order in the written constitution countries, the
reality is that "politics in progress" and existing political transactions are not only
not fully under the control of the written document of the constitution, but even in
some cases, politics has prevailed over rights and determines the way and direction
of the implementation of legal norms. As a result, focusing on the form and format
of the Constitution should not prevent the examination of the content and political
realities in society. The present article, with a descriptive-analytical method and by
studying the opinions of the Guardian Council and other available sources, seeks to
answer the question that, does Iran's constitutional law function fully according to
the written constitution? This study also tries to discover more about the legal or
political nature of the basic order in Iran. The result of the research indicates that
in Iran’s system of constitutional rights, unwritten and interpretable components
link the written text of the constitution with some unwritten areas. On credit, Iran’s
constitution is neither completely legal nor completely political, and has both
written and unwritten aspects, and the opinions of the Guardian Council are a
window to understand them.
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1. Introduction

Although it seems that the written
document of the constitution regulates
and controls the existing constitutional
order in the written constitution
countries, the reality is that "politics in
progress" and the existing political
transactions are not only not fully under
the control of the written document of the
constitution, but even in some cases,
politics  prevails over rights and
determines the manner and direction of
the implementation of legal norms.
Therefore, focusing on the form and
format of the Constitution should not
prevent the examination of the content
and political realities in society. In other
words, a political understanding of the
Constitution is not always responsible for
controlling political power. In addition to
this, the silence of the constitution and its
general language can become the basis for
various and even conflicting
interpretations, which makes it inevitable
to go through the appearances of the law.

Considering the fact that the "written
constitution" cannot deal with all issues,
the ground for the interpreter of the
constitution to enter the field of
recognition of the constitution is
provided. In written legal systems, to
clarify the ambiguity through
interpretation, the interpreter of the
constitution links the written constitution
to the "unwritten constitution". As a result,
every written legal system is inevitably
dependent on unwritten policies that
implement the legal norms in practice.
From this point of view, no constitutional
law system can be completely legal or
political. Therefore, the concept of
"political constitution” appears when the
written law does not fully control the
political system of a country, and at this
time, this question arises: What is the real
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constitution according to which the
country's policies operate? In response to
this question, instead of a formalist
approach (constitution based on the text
of the Constitution), which limits one’s
view to the written constitution and its
appearance, the need to adopt a
functionalist approach to examine the
"real constitution" is felt.

Although Iran’s constitution is clearly a
codified and written law and has
maintained its written form since the
approval of the Constitution of the
Republic in 1358 and then its revision in
1368, its reliance on Sharia and the
existence of some general terms and
unwritten content in the constitutional
document, has been the basis for the
development of the procedure and
performance of the Guardian Council in
the matter of interpretation or supervision
of the Parliament's resolutions. Whether
the basic order and politics of Iran fully
work according to this  written
constitution or not, is a question the
present study seeks to answer.

2. Research Methodology

The data collection in the current study
was done through the library method, in
which the researchers studied Persian and
English sources, examined interpretative
and consultative theories, and also
investigated the positions and procedures
of the Guardian Council. This research
follows a descriptive-analytical method
and explains and analyzes the unwritten
elements, values, and policies beyond the
written text and examines their position in
comparison with the written document of
the Constitution. It also tries to clarify the
answer to the research question by
presenting concrete examples.
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3. Findings

This  study revealed that Iran's
constitutional law system does not fully
function according to the written
constitution, but Sharia and the concepts
derived from it, ethics, as well as general
and interpretable principles narrow or
expand the scope of the written text of the
constitution and determine the flow of the
text's implementation.

4. Conclusion

In general, the constitutional law system
of the Islamic Republic of Iran is special
and unique and originates from two main
sources of constitutional law and Sharia.
On the one hand, the "constitutional
document”, which has been officially
approved and ratified, and its maintenance
and guarantee are repeatedly examined in
the institution of the Guardian Council, is
the source and basis of political action, and
on the other hand, "Sharia", which keeps
up with the written document, is the
criterion of legitimacy and acceptability of
the laws and legal regulations of the
country as an integral part of the
constitution.

In Iran’s constitutional rights system,
some political facts and continuous
interactions of politicians are revealed in
the form of dynamics and the scope of
Sharia law, and the Guardian Council’s
opinions are a window to understanding
them. In this way, Iran’s constitutional
system has a written and an unwritten
aspect and is neither completely legal nor
completely political; sometimes, Sharia
controls and guides political processes in
a specific normative form and sometimes,
it is in the stage of real political action that
the scope and examples of Sharia are
determined. It is clear that in the second
part, the institution of the Guardian
Council must use the utmost care and

Volume 7. Issue 2. Serial Number 12. Autumn 2023. Pages 199 to 221.

diligence to avoid authoritarianism and
prevent the excessive strengthening of the
ruling power.

In addition, by gaining credibility from
the behavior and procedure of political
activists, some procedures and sometimes
metatextual interpretations fill the empty
spaces of the text, determine the way of
implementing the qualifications of the
written text, harmonize the text with the
developments of the day, or even in some
cases, replace the text and as a result, are
an integral part of the general order of
Iran’s constitutional rights; however,
considering that such procedures have not
gone  through the  process of
constitutionalism completely and are only
valid until the ruling power considers
them valid, it is better to make a special
distinction between "procedures for the
implementation of the constitution" and
"the unwritten constitution" to avoid
possible misunderstandings in the field of
politics and take a step in the original path
of constitutionalism. This is despite the
fact that the unwritten constitution or the
unwritten principles of the constitution
come from the spirit of libertarianism and
popular acceptance; such values are
independent of the text, binding, and valid,
and fully comply with the principles of the
unwritten constitution.
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Abstract

Undoubtedly, the purpose of establishing the rules of civil liability is to
compensate for the loss. In other words and from a technical point of view, a loss
must be caused to compensate for it, responsibility should be created, and
religion should be responsible. In fact, the occurrence and survival of civil liability
depend on the current existence of damage, and quantity and quality are not
involved in the principle of liability. In other words, the rule governing civil
liability is the rule of all or nothing. That is, the responsibility is considered to
exist when the loss is realized, and to be extinguished when it is not. Meanwhile,
taking into account one of the conditions of claimable loss, which must be certain
in the past and that one cannot be sentenced to compensation based on the mere
possibility of loss, this research seeks to find an answer to this question:
Considering Iran’s and France’s laws and regulations and through the prevention
of civil liability, it is possible to imagine a place for future loss and the possibility
of compensation? The findings of this research indicate that a possible loss is a
loss that has the possibility of its realization in the future, but a future loss is a
loss whose existence and realization in the future are certain and the necessity
of its existence has been achieved in such a way that a country’s custom and law
consider such losses to be definitely claimable.
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1. Introduction

Undoubtedly, the purpose of establishing
the rules of civil liability is to compensate
for the loss. In fact, the occurrence and
survival of civil liability depend on the
current existence of damage, and the
quantity and quality are not involved in the
principle of liability; that is, the
responsibility is considered to exist when
the loss is realized and is extinguished
when it is not. This means that the primary
and particular purpose of civil liability,
which is to compensate for loss, can only
be relied upon if a certain and definite loss
has occurred and this will be in some cases
in which due to the existence of an almost
certain possibility, the occurrence of loss
is predictable and common sense dictates
to be cautious and prevent possible loss, to
the extent that tolerance and neglect of
this issue will bring irreparable
consequences. Meanwhile, considering
one of the conditions of claimable loss,
which must be certain in the past and that
one cannot be sentenced to compensation
based on the possibility of loss, this
research seeks to find an answer to the
question of whether with the relevant laws
and regulations of Iran and France and
through the prevention of civil liability, it
is possible to envisage a place for future
loss and the possibility of compensation or
not. The findings of this research indicate
that a possible loss is a loss that has the
possibility of realization and non-
realization in the future to the same
extent, but a future loss is a loss whose
existence and realization in the future are
certain and the necessity of its existence
has been achieved in such a way that a
country’s custom and law consider such
losses to be definitely claimable.
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2. Research Methodology
This study follows the descriptive-
analytical approach in presenting the
research contents. Since the study
sources in this research were law books
and also some jurisprudence books, the
library method was used to analyze,
describe, and explain legal reasons and
arguments.

3. Findings

In the realm of civil liability, what the
jurists agree on is that the order to
compensate for damages caused by a
breach of contract is subject to conditions,
one of which is "certainty of loss". Another
category of damage is future loss. "Future
loss" is the kind of damage that has not
actually occurred, but will definitely
happen in the future due to an event that
has happened before. What is doubtful is
compensation for future losses. Doubt
arises from the fact that although the
source of such damage has already
occurred, the loss, which is the main pillar
of civil responsibility, has not occurred
yet. By referring to reliable sources of
jurisprudence such as “Lazarar”, “Sad
Zaraye”, and “Precautionary Principle”, it is
possible to refer to the reasons that, in
total, indicate that compensation for
future damages and losses (that is, even
before the actualization of those losses) is
reasonable and possible. Additionally,
considering legal articles such as Clause
14, Article 55 of the Municipal Law
(amended on 11,/27/1345), Article 15 of the
Insurance Law, Articles 5 and 6 of the
Iranian Civil Liability Law, and Articles 1222
and 1242 of the French Civil Code
(amended in 2016) and also the French
judicial procedure (such as the judgment
of the Third Civil Branch, December 17,
2002, and the judgment of the Second Civil
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Branch of the Supreme Court, June 10,
2004), it has been accepted that the mere
risk of damage is sufficient to justify a civil
liability lawsuit with the approach of
imminent damage

4. Conclusion

In conclusion, the findings revealed that:
A) From the perspective of Imamiyyah
jurisprudence and with a brief look at the
jurisprudence rules related to the subject,
it is necessary to deal with the grounds,
causes, and means of future harmful
behaviors in the form of preventive
measures. B) From the point of view of
Iranian law and with regard to the rules of
civil liability, the focus of modern civil
liability is on the prevention of future
damage, and from this point of view, the
thought of prevention has prevailed over
the idea of compensation and depends on
the future. C) Based on French law and
taking into consideration the amended
Civil Code of 2016, and also from the
analysis of some opinions and French
jurisprudence, it appears that if there is a

Volume 7. Issue 2. Serial Number 12. Autumn 2023. Pages 223 to 240.

risk of damage that has not yet occurred,
some courts issue an order to carry out
compensatory measures, and in this
regard, the loss is the legitimate measures
or costs that the risk made necessary.
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