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In spite of similarities between franchise as a contract and agency, there are
differences between them which have theoretical and practical aspects. In this
paper, we are discussing such similarities and differences from a comparative
perspective. In many countries, the commercial agency is regulated while the
franchise contract has not this base. Hence, using statutes about agency for
resolving or analyzing problems arising from franchise is inevitable. This practice
could endanger the rights of the parties of franchise contract. The relationship
between the franchisee and the original is not a fiduciary relationship. The
franchisee does not act on behalf of the franchisor and has the right to exercise
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Extended Abstract

1. Introduction

In spite of similarities between franchise
as a contract and agency, there are
differences between them which have
theoretical and practical aspects. In this
paper, we are discussing such similarities
and differences from a comparative
perspective. In many countries, the
commercial agency is regulated while the
franchise contract has not this base.
Hence, using statutes about agency for
resolving or analyzing problems arising
from franchise is inevitable. This practice
could endanger the rights of the parties of
franchise contract.

2. Research Methodology

In this paper, we discuss the historical
background of franchise contract and
compare it with commercial agency. The
study method is descriptive. The obtained
information is analyzed based on Iran's
laws and practical solutions.

3. Research Findings

The relationship between the franchisee
and the original is not a fiduciary
relationship. The franchisee does not act
on behalf of the franchisor and has the
right to exercise any proprietary
possessions. In addition, the subject
matter, obligations, degree of
independence, and responsibility towards
third parties are different in these two

Comparative Law Semiannual

contracts. In fact, the franchise contract is
not compatible with the commercial
agency contract and has its own nature
and effects.

4. Conclusion

Despite the similarities between the
franchise agreement and the agency, the
differences between the two should not be
ignored, including differences in the
subject, basis and foundation of the two
mentioned contracts, obligations of the
parties, attribution of legal actions,
responsibility and elements, etc. In
addition, the franchise agreement is not
the same as the commercial agency
agreement and has its own nature and
effects.
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Abstract

Parliamentary oversight is one of the most important consequences of separation
of power system which has a great role in regulating power and protecting the
rights of citizens. However, several factors and tools saffect this supervision.
Considering the important role of political parties in the democratic life of the
society and the organization of power, the role of the parties in realizing the
desired parliamentary supervision cannot be ignored. Therefore, this article used
a descriptive method and analyzed the reliable library sources to answer the
question regarding the role of political parties in the application of political tools
of parliamentary oversight. In this regard, it was found that coherent organization
within the party is very important to fully exploit and direct the monitoring tools.
Subjects that have been regulated in many parliaments, regardless of the type of
political system and the difference in the degree of success, were able to organize
the parliamentary groups, determine the direction of the flow of tools such as
questions, notes, impeachment, etc. (whatever issues are raised in the spotlight
for everyone), gain public support for the application of those tools, obtain the
power to organize and form the composition of special commissions, moderate
the dominance of the majority party, and prevent unilateralism.
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Extended Abstract

1. Introduction

Parliamentary oversight is one of the most
important consequences of separation of
power system. Numerous factors affect
the influence and efficiency of this
monitoring along with the use of various
tools. One of the most important cases is
the prominent role of political parties in
dynamic societies with a lively political
environment. Actually, one of the most
important types of monitoring is the
political monitoring of government by the
people's representatives. These tools of
parliamentary oversight are different in
the extent and intensity of action, and
external factors can also have a significant
impact on them, e.g., the agents of political
parties.

A political party is a free association of
individuals, one of the goals of which is to
express the political will of the people by
trying to participate and influence the
administration of the country and gain
power. The existence of elements such as
internal organization, public support, and
movement around political power are
among the definitions of a political party.
In fact, political parties are important
institutions through which citizens
organize themselves to participate in
public life, and as a result, political parties
are very effective in facilitating a
pluralistic political space and promoting
different political views.

The importance of political parties is
reflected not only in political and electoral
contests, but also in the regulation and
interaction of the relations between the
ruling forces. Today, in modern societies,
the parliament, as a symbol of civil society,
plays a pivotal role in the realization of
democracy and the institutionalization of
democratic values in society. Hence, the
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realization of democracy and
representation in the institution of
parliament is crystallized. The efficiency of
most parliaments depends on the election
of representatives and the formation of
parliament  through a coherent
mechanism, and a desirable mechanism is
the election of representatives as a party,
i.e., the candidates for representation are
introduced to people by the political
parties and the parliament consists of
party representatives. Therefore, more
emphasis is placed on the role of parties in
the form of parliamentary representation
and their organization in the internal
oversight process than other functions of
parties outside parliament.

Therefore, this article seeks to answer
this question: What is the role of political
parties in the application of political tools
of parliamentary oversight.

2. Methods

This paper seeks to answer the questions
raised in this chapter using a descriptive-
analytical qualitative method and relying
on reliable library sources and documents.

3. Findings

In this regard, it was found that coherent
organization within the party is very
important to fully exploit and direct the
monitoring tools. Subjects that have been
regulated in many parliaments, regardless
of the type of political system and the
difference in the degree of success, were
able to organize the parliamentary groups,
determine the direction of the flow of
tools such as questions, notes,
impeachment, etc. (whatever issues are
raised in the spotlight for everyone), gain
public support for the application of those
tools, obtain the power to organize and
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form the composition of special
commissions, moderate the dominance of
the majority party, and prevent
unilateralism.

4. Conclusion

The tools of parliamentary oversight,
including questions and warnings,
impeachment, vote of confidence, special
commissions, etc., each have a specific
process that political parties can use in
different situations according to the
intensity of their action and in line with
their goals. What matters most is how the
party organizes itself to direct these tools.
As in the question, it is not the
representative who raise the issue alone;
rather, the issues are raised by the party.
Also, cases such as parliamentary groups
act in the same direction. Parliamentary
groups are a powerful lever by forming an
organized and cohesive body for parties
that employs even those outside the party
for party purposes. Moreover, since the
minority party is always subject to the
domination and neutralizing actions of the
majority party, anticipating special
situations to strengthen the position of the
minority parties against the majority is one
of the important points that has been
applied in some systems. These include
setting opposition days in the House of
Commons, taking more time to ask
questions, and setting aside time to
consider proposals made by the
opposition in Italy. It is also important to
pay attention to the composition of the
special commissions, which have a lot of
power, so that the existence of different
parties is guaranteed. It was well observed
in the German parliament compared to
other systems. In this regard, the adoption

Volume 7. Issue 1. Serial Number 11. Spring 2023. Pages 27 to 49.

of such laws in our country to empower
minority parties is proposed.

Also, considering the many variables
affect the performance of parties and
comparing the aforementioned examples,
it became clear that although in
parliamentary systems, parliamentary
oversight powers are well predicted, the
parliamentary system is broad and
coherent. Terry has exercised these
powers, leaving the parties free to put
more pressure on the government. This is
also true to a large extent in semi-
autonomous systems. However, it is
necessary to pay attention to the fact that
in the parliamentary system, as the prime
minister is from the majority party in the
parliament and the government is
practically in their hands, the performance
of the opposition minority party is
somewhat limited. In presidential and
quasi-parliamentary systems, the case is
different. Since the choice of government
is done directly by the people, the majority
party as opposed to the parliament will
have a lot of maneuvering power to control
the government.
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Mediation is one of the well-known dispute resolution methods, and due to the increase in the
use of the Internet by individuals, the transfer of most businesses to cyberspace and the
conclusion of many transactions by electronic means, in many lawsuits, parties tend to use online
mediation to resolve their dispute. The present study examines the challenges of online mediation
and the approach of international regulations and Iranian law towards them in the following
topics, so that individuals and business actors can figure out the suitability of online mediation to
resolve their disputes by taking into account the above considerations: "Lack of face-to-face

communication in online mediation", "challenge of confidentiality in online mediation", "general
reluctance of using online mediation in some cases”, "weak control of meditator over online
mediation", and "the difficulty of enforcement of online mediation". Finally, this article concludes

that in case of insistence of parties on face-to-face communication, due to the lack of trust in the

Keyw.o.rd.s: mediator, lack of access to the required communication technologies or inability to use them, as
Conc'111at1c‘)n,‘ well as the lack of confidence in the confidentiality preservation of the other party and the
Confidentiality,

mediator, the parties will face serious challenges to use online mediation. According to existing
international regulations. Because of the need to a specific law on mediation in Iranian law, the
present article suggests the Iranian legislature to enact a comprehensive law on mediation,
including the special requirements of online mediation, so that individuals can benefit from the
advantages of this dispute resolution method.
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Extended Abstract

1. Introduction

Mediation is one of the well-known dispute
resolution methods, and due to the increase in
the use of the Internet by individuals, the
transfer of most businesses to cyberspace and
the conclusion of many transactions by
electronic means, in many lawsuits, parties
tend to use online mediation to resolve their
dispute. The present study examines the
challenges of online mediation and the
approach of international regulations and
Iranian law towards them in the following
topics, so that individuals and business actors
can figure out the suitability of online
mediation to resolve their disputes by taking
into account the above considerations can
figure out the suitability of online mediation to
resolve their disputes: "Lack of face-to-face
communication in  online  mediation",
"challenge of confidentiality in online
mediation ", "general reluctance of using online
mediation in some cases", "weak control of
meditator over online mediation ", and "the
difficulty of enforcement of online mediation".

2. Methods

In the current study, fundamental, descriptive,
and analytical research methods have been
used.

3. Results

Each dispute resolution method has
advantages and disadvantages, and online
mediation also faces challenges. Some of these
drawbacks seem to be accepted because the
communication features in cyberspace have
caused these drawbacks. Therefore, if the
parties insist on face-to-face negotiation,
cannot trust the mediator, do not have access
to the required communication technologies
or are unable to use them, and cannot trust the

Comparative Law Semiannual

other party and the mediator, the litigants
should not use online mediation. Online
Mediation is not as flawless as other methods
of dispute resolution, and the parties to the
dispute, depending on their situation and the
requirements of the dispute, can use this
dispute resolution method.

4. Conclusion

In case of insistence of parties on face-to-face
communication, due to the lack of trust in the
mediator, lack of access to the required
communication technologies or inability to use
them, and as well as the lack of confidence in
the confidentiality preservation of the other
party and the mediator, the parties will face
serious challenges to use online mediation.
According  to existing  international
regulations. Due toBecause of the lack ofneed
to a specific law on mediation in Iranian law,
the present article suggests to the Iranian
legislature to enact a comprehensive law on
mediation, including the special requirements
of online mediation, so that individuals can
benefit from the advantages of this dispute
resolution method.
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Abstract

In 2020, the prosecutor of the ICC requested the pretrial chamber to issue a
Ruling on Jurisdiction under Article 19(3) of its statute regarding the state of
Palestine. The Ruling on Jurisdiction means the beginning of preliminary
investigations into the crimes committed by the Zionist regime against the
Palestinians in the occupied territories. Before examining the request of the
prosecutor, the pretrial chamber requested the institutions, governments, and
experts under the title Amicus curiae to state their considerations in this regard.
Therefore, several bills were sent to the court's office, some of which indicated
the approval of and others indicated the opposition to the ruling on jurisdiction.
With a descriptive and analytical method, the present study explains the
dimensions and approaches of the proponents and opponents of the jurisdiction
of the International Criminal Court in the state of Palestine?” The research
question asks: “What is the reason for the agreement and disagreement of Amicus
curiae with the ruling on jurisdiction in the state of Palestine. The results of the
research show that the approach of the supporters of the jurisdiction of the Court
in terms of customary international law and the provisions of the Rome Statute
is correct and in accordance with legal reasonability. Since most of the challenges
regarding the state of Palestine are related to the issue of the statehood of
Palestine, and the recognition of Palestine as a non-member observer state by
the UN General Assembly resolution is a sure proof of Palestine as a state, the
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preliminary branch issued the decision of criminal jurisdiction in the state of
i Palestine despite the opposition of the friends of the International Criminal

| Court.

Extended abstract

1. Introduction

The necessity or prohibition of the
International Criminal Court in the state of
Palestine due to the crimes of Zionist in
the occupied territories has always been a
controversial issue. The origin of the
disputes is a serious and fundamental
question in the concept of the state and its
constituent elements and the possibility of
impossibility of implementing that
concept based on the legal status of the
Palestinian state. Because there have been
serious disputes between the Palestinian
Authority and Israel regarding the
territory of the Palestinian Authority for
many years, negotiations have been held
with the aim of establishing peace
between the two. These negotiations have
led to agreements that the prosecution of
Israeli authorities by the International
Criminal Court can seriously damage the
previous political agreements.
Nevertheless, the Palestinian government
believes that, apart from the previous
agreements, crimes have occurred in the
occupied territories of the Palestinian
government, which disrupt international
peace and security. In this sense, the
prosecution of Israelis is a category
related to the administration of justice,
which is the main goal of the International
Criminal Court to prosecute and punish
international criminals. Therefore, in 2018,
the Palestine Liberation Organization
(PLO) referred the situation of the
Palestinian Authority to the International
Criminal Court. Despite the acceptance of
the Palestine declaration of accepting the
jurisdiction of the International Criminal

Court, it was expected that the prosecutor
would refer the situation to the pretrial
chamber after establishing a reasonable
basis for the occurrence of crimes under
the jurisdiction of the court, so that after
issuing a permit for preliminary
investigation, the investigation started.
However, the prosecutor requested the
pretrial chamber to rule a criminal
jurisdiction according to Article 19(3) of
the statute. Finally, on the 5th of February
2021, the pretrial chamber, after reviewing
the bills received and with weighty
arguments, agreed to issue the above rule
and officially announced that the
International Criminal Court has the
jurisdiction to review the above situation.
In this research, the arguments
surrounding the reasons for agreeing and
opposing the issuance of a criminal
jurisdiction rule are examined.

2. Methods

The research uses a descriptive method to
analyze the data obtained from the review
of the books, articles, and internet sites
regarding jurisprudence.

3. Results

The International Criminal Court, as a
judicial institution, has always been
influenced by the governments supporting
the Zionist regime, and that is why the
efforts of the Palestinian government to
prosecute, trial, and punish the criminals
of the Zionist regime in the occupied
Palestinian territories have not been
successful. It is necessary for international
organizations to seriously investigate the
situation of the oppressed Palestinian
people and put an end to the numerous
conflicts between the Palestinian
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government and the hated Israeli regime
forever.

4. Conclusion

The principle of certainty is very
important in international criminal law.
However, the institutions of the court are
not sure about the investigation of the
situation of Palestine. The reason for the
uncertainty is the complicated situation of
Palestine in terms of statehood. In the
meantime, the superior powers also
support the Zionist regime and hinder the
reaching of a final agreement regarding
the occupied Palestinian territories. The
prosecutor has established a reasonable
basis for the preliminary investigation of
the situation of Palestine, and it is clear
that he is in doubt about the statehood of
Palestine. For this reason, he has
requested the pretrial chamber to rule a
criminal jurisdiction regarding the above
situation.  Fortunately, the pretrial
chamber considered itself competent in

this situation due to the many bills that
friends of the court sent to the
prosecutor's office. In this article, we will
examine the reasons for opposing the
Court's jurisdiction in the state of
Palestine, as well as the reasons for
agreeing to the Court's jurisdiction since
effective measures regarding the state of
Palestine have not been taken by the Court
like other international institutions.
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5 The republic of Uganda, ICC-01/18, 16 March 2020, p: 5

6 Amicus Curiae Observations of Prof. Laurie Blank, Dr.
Matthijs de Blois, Prof. Geoffrey Corn, Dr. Daphné
Richemond-Barak, Prof. Gregory Rose, Prof. Robbie Sabel,
Prof. Gil Troy and Mr. Andrew Tucker, 1CC-01/18, 16
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7 Decision of Pretrial Chamber 1, ICC-01/18, 5 February
2021, p: 29
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1 Pretrial Chamber 1, Decision on the “Prosecution’s

Request for a Ruling on Jurisdiction under Article 19(3) of
the Statute”, [CC-R0C46(3)-01/18, 6 September 2018, p: 37
2 Schabas, William, 1CC-01/18, 15 March 2020, p: 12

3 Publications of the permanent court of international
justice, series A. no.10, September 7™, 1927, Collection of
judgment in case of the S.S. Lotus, p: 20
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3 Observations on the Prosecutor’s Request on behalf of the
Non-Governmental Organizations: The Lawfare Project, the
Institute for NGO Research, Palestinian Media Watch, and
the Jerusalem Center for Public Affairs, Situation in the state
of Palestine, No.: ICC-01/18, 16 March 2020, p: 4-5
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1 Amicus Curiae Observations of Prof. Laurie Blank, Dr.
Matthijs de Blois, Prof. Geoffrey Corn, Dr. Daphné
Richemond-Barak, Prof. Gregory Rose, Prof. Robbie Sabel,
Prof. Gil Troy and Mr. Andrew Tucker, Situation in the state
of Palestine, No.: ICC-01/18, 16 March 2020, p: 6

2 The federative republic of Brazil, Brazilian observations
on ICC territorial jurisdiction in Palestine, lcc-01/18, 16
March 2020, p:10
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the Gaza Strip with confidential Annex, ICC-01/18, 16
March 2020, p: 13
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Nuclear-weapon states are under obligation to cooperate with non-nuclear-weapon
states to transfer peaceful nuclear technology and have equal access to this
technology for all states parties to NPT. The present paper has sought to deal with
international collective responsibility of nuclear weapon states for omission and has
scrutinized ILC articles in respect of responsibility of states for internationally
wrongful acts 2001 (ARSIWA) and NPT. It has sought to have a comprehensive study
on the issue by addressing the primary and secondary obligations. The library
method was used in this research for collecting data through reviewing documents,
books, papers, and sites related to the topic. Scrutinizing ILC articles 2001 as
scientific entity for codification and progressive development of international law
and NPT, the present paper has found that nuclear-weapon states has a few
obligations such as the obligation regarding the transfer of peaceful nuclear
technology. The paper has concluded that nuclear-weapon states have breached the
obligation collectively which has been extended in time, although the obligations of
non-nuclear-weapon states are more. The commission of internationally wrongful
act of nuclear weapon states has not been limited to NPT obligations and some of
them, such as the U.S., have continued this action regarding other obligations such
as the obligations enunciated in JCPOA. Breach of the obligation in question may

Keywor@sz ¢ lead to the termination or suspension of the operation of a treaty as a consequence
Internatl.opgl Law o of its breach. Collective and continuous character of the internationally wrongful act
Responsibility,

affects the content of international responsibility, causes its cessation and non-
repetition, and makes the responsible state to restitute and reparate the material
and moral damages.
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Law, ARSIWA, NPT.
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Extended Abstract:

1. Introduction

Nuclear-weapon states are under
obligation to cooperate with non-nuclear-
weapon states to transfer peaceful nuclear
technology and have equal access to this
technology for all states parties to NPT.
The present paper has sought to deal with
international collective responsibility of
nuclear weapon states for omission and
has scrutinized ILC articles in respect of
responsibility of states for internationally
wrongful acts 2001 (ARSIWA) and NPT. It
has sought to have a comprehensive study
on the issue by addressing the primary and
secondary obligations.

2. Method

The library method was used in this
research for collecting data through
reviewing documents, books, papers, and
sites related to the topic.

3. Findings

Scrutinizing ILC articles 2001 as scientific
entity for codification and progressive
development of international law and NPT,
the present paper has found that nuclear-
weapon states have a few obligations such
as the obligation regarding the transfer of
peaceful nuclear technology. The paper
has concluded that nuclear-weapon states
have breached the obligation collectively
which has been extended in time, although
the obligations of non-nuclear-weapon
states are more. The commission of
internationally wrongful act of nuclear
weapon states has not been limited to NPT
obligations and some of them, such as the
U.S., have continued this action regarding
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other obligations such as the obligations
enunciated in JCPOA. Breach of the
obligation in question may lead to the
termination or suspension of the
operation of a treaty as a consequence of
its breach.

4. Conclusion

The paper has concluded that nuclear-
weapon states have breached the
obligation collectively which has been
extended in time, although the obligations
of non-nuclear-weapon states are more.
The Collective and continuous character
of the internationally wrongful act affects
the content of international responsibility,
causes its cessation and non-repetition,
and makes the responsible state to
restitute and reparate the material and
moral damages.
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Extended Abstract

1. Introduction

According to the general rules of
contracts, there is basically no special way
to declare and express will. However, in
written transactions, this expression is
generally done by inserting a person's
signature or seal. In some cases, the law
has emphasized the way of expressing
character. Issuing and endorsing the

commercial document is actually the
transfer of the rights arising from the
commercial document to the holder; this
category includes the way of expressing
the will in these documents although the
legislator is silent about the guarantee. In
addition to the signature and seal,
regarding the expression of will, the role of
submission of the commercial document is
a topic worthy of investigation, especially
since this category is silent in Iranian law,
contrary to international regulations and
documents. The analysis of these issues
leads to the solutions and suggestions of
the existing legal gaps and unknowns. In

this research, the stage of expressing the
will of those in charge of commercial
documents in the relevant legal acts is
realized by their signature or seal on the
commercial documents, as well as their
submission, separately and with tracking
in Iranian law, the Geneva Conventions of
1930 and 1931 and the UNCITRAL of New
York in 1988. Sometimes, the laws of
England and France are reviewed, and for
a comprehensive approach to the goal, the
structure of the writing is considered
based on the signature and seal in the four
voluntary  actions in  commercial
documents, including issuing, endorsing,
guaranteeing commercial documents,
accepting the bill, and then submitting the
commercial document.
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2. Methods

The research uses a descriptive-analytical
method, compiled by referring to the
relevant laws and regulations and
international documents and analyzing
them based on legal principles and
authors' sources and works.

3. Findings

Obligations of commercial documents
resulting from the agreement of the
parties regarding the document and its
conditions, including the agreement on
the due date of the document, are part of
the agreement in the pillars. The intention
of the essay should be affordable to the
discoverer, the intention of the discoverer
is to compose the existing credit. The

signature or seal of the bill of exchange
and promissory note, as well as the
signature of the check by the exporter, are
the basic conditions of these documents,
the English bill of exchange law of 1988
also stated the necessity of its signature by
the exporter. Clause 8, Article 1 of the
Uniform Law on Bills of Exchange and
Promissory Notes of Geneva, 1930, also
considers the signature of the issuer of the
bill of exchange as one of its essential
contents. In 1931 Geneva Convention,
endorsement is made on the back of a
check or a sheet attached to it and must be
signed by the endorser. According to Iran's
laws regarding promissory notes and bills
of exchange, unlike the act of issuing
which can be done with a seal, to declare
the promissory note will, first, his seal or
signature is necessary; second, the
signature or seal must be on the
"promissory note itself" as specified in
Article 228 of the Commercial Law. Iran's

Commercial Law is silent about the
"delivery of a commercial document" after

Mohammad Shokri, Amir Ahmadi. An Expression of Intention in Negotiations Instruments: A Study of the Law in
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signing or sealing while the international
documents have not neglected this issue.
Article 13 of the UNCITRAL Convention
specifies that the document should be
transferred to the next party by
endorsement and delivery of the
document by the endorser. According to

the first paragraph of Article 21 of the
English Law, the bill of exchange is
incomplete until it is submitted and the
issuer has the right to withdraw from his
obligation.

4. Conclusion

In commercial documents, the way of
expressing the intention is specified, the
bills of exchange and promissory notes are
issued with the signature or seal of the
issuer on the commercial document, the
issuance of a check is possible only with
the signature of the issuer, as specified by
the legislator, and the acceptance of the
bill of exchange is done with the signature
or seal of the acceptor. The third acceptor
in the bill of exchange must declare and
express his intention by signing it in the
protest letter. Ignoring the necessity of his
signature in the commercial document - in
addition to the protest letter - is criticized
and it is likely that this necessity will be
amended in the law. The Commercial Law
is silent regarding expressing the will to
guarantee the commercial documents.
The guarantee of commercial documents
must be done on the commercial
document itself, and despite the
difference of opinion, in some ways,
including preventing the ease of forgery,
not accepting a seal, and the need to
express the will, it is more justified with a
signature.

Volume 7. Issue 1. Serial Number 11. Spring 2023. Pages 107 to 127.

The expression of will by signing or
sealing the commercial documents is
complete when it is surrendered after
signing or sealing. In fact, in the theory
presented in the article, the means of
expressing the will is surrender after
signing or sealing, the approach of this
opinion is the possibility of referring from
the intention to the previous It is from
submission, in the case of acceptance of a
bill of exchange, which stipulates that "the
acceptor does not have the right to
default” according to Article 231 of the
Commercial Law. It will not violate the
theory of completing the expression of will
by submitting a signed or sealed document
because according to the mentioned
article, the acceptor has no right to
default, not the signer nor the sealer.
Surrender is effective when it is done with
the consent of the signer or sealer, and in
terms of evidence, submission by
coercion, reluctance, and deception is not
effective. However, in terms of proof, the
principle is that the surrender is made
with consent, unless the opposite is
proved.

Funding
There is no funding support.
Authors' contribution

Authors contributed equally to the
conceptualization and writing of the
article. All of the authors approved the
content of the manuscript and agreed on
all aspects of the work

Conflict of interest
Authors declared no conflict of interest.
Acknowledgments

We are grateful to all the persons for
scientific consulting in this paper.

Mohammad Shokri, Amir Ahmadi. An Expression of Intention in Negotiations Instruments: A Study of the Law in
Iran and Geneva and UNCITRAL Conventions




e

gl Goi> dolitiagsy
Comparative Law Semiannual

2]

AYV G 1oV Oldio AFY Sl N il 6)laid ) o)l .V 0)95

sguwlgiS g vlpl (Godis> aslllas (g lod Sbuwl 4o 65 Pucl
Jhiail g o35

@ Y(_;.\.wl ),}a| ‘® *\Lg)Suf(J BV.C 7.

Ol «lgs 93 play 681> Goi> 69,8 HLusbiuwl !
Ol «lgs 95 play 6&aG1s Goi> 09,8 Hlusbiuwl ¥

Q  20.1001.1.24237566.1402.7.1.5.9

d 10.22080 /LPS.2022.24123.1380

a8l s E)l
038> > 1ol slay0 1V
U Ol (J9:8 rizzan 9 gl Lolewd ) (suugisels 9 Dl g b 1Sz wg)lad Sliwl j9a00 L\’:ﬂ\ @;V
Joe 0335l 33,8 510l 3L Lasl suad lasls))8 ogec sclgd @illao wwl poliuil osl)l e
el o GleigunilysS Gllas Lol 5,03 O)jgi0 (922 ,0 4 gl Yguol 5l cnl (3l (Sgii> Sl
- ¢ s . . . - . e VFo) 3709
L) sl 03038 pazdio ol& 5920 @4 o3l Sl syl Sl pogias > Jhiwuwsil 9 935
@819 55 9 03l 3l 3503 0S) 335 g0 3L Lol L Bpo 0 g g0 b Liaal b 3590 o
olpl Ged> :xidwwba)bubﬁw|mbLaAo|J|w.\.wp4.luu‘UTUQ|a_9¢d>).o
oSSl sz g (Mallopm Stowl 55 oSU ol S gyl 3w el (Bgds 3l Ay s
d.ol>4.?9))JJL.MJdLa:iJlA.lJLoGleyROQuCMM.CMMOJg))f&{MWLﬁ@@ L o5lgauls
7 Dlge plw o ‘-‘-‘)§u‘° Pgauxo o)) Fud Juad Jiiuo g2 @ oS PU 093 gl b g Lol 03l)) 5l gyl Lol
..).>)§ g0 o.>|)| ‘Du.cl b.).usrol.o.) 9 d..osgo clanl )LI\S e 2L ’ ’ 5 g0

(G5 S0 Jghumo 63iuug) ”
Mshokri@pnu.ac.ir : ol Ol «lgs 95 plag 0&LG1S Goit> 09,8 Hlusbiawl 1w

Jliaansl 9 935 slogamileiS g olul oo dallas fs,loxi Sliwsl 3 63l pllel .sx0m] yaol a5 )Su Jommo



https://doi.org/10.22080/lps.2022.24123.1380
https://www.orcid.org/0000-0001-7674-5349
https://www.orcid.org/0000-0002-4691-7434
https://dorl.net/dor/20.1001.1.24237566.1402.7.1.5.9

Comparative Law Semiannual
—

AYV BVeV Sliio NEY Jlgs N by o)ladds ) o)lasis .V 6y95

Sluwl Gdgiume 03l il dl>jyo Giuagiy ol o
o b Laol b aS albgyye (98> Jlasl )5 ()l
Ol el (aizmen g ()l bl (59, 2 OUI
hal Godi> 55 g b 9 SuSa a4y 33,80 Gizmo
Sy92945 Jbtamol 9 VA 9 19We o35 (glgigaumilgis
0 s il g Sl lgd o8 g 1AAA
Julss p platel wogllae Jgas Cagz )8
3l Jlool b g ol Sl il @ G 09318
g sl Vse w &ol> (liwd gl
Sl 3 6B)lgz 31 Jloc! 53 5g0 g Liral Gulul
Sliwl Colad g (sungirgls 9o Jold (g)lad
Z Ao ()5 i ol Guugan 9 Dl (J98 ¢l
")‘))§L$°

oled dbuwl ;90 L Laol Y

Jg.bo Y/\
6T b (ESs d wyel SU wege
8> ol (PP Sl aS Cuwl (g3 o353l
w3 03 030liS G Sl cuso oLl 5o 3yl
4y, ;o (Catana, 2013: 54) "3l eslaiwl
9 wolel slul Sl @l st (S50
L Sl ylgie 4 Cuwl (Seo @S Cuwl 51y
8 Joz 2o b )il oS (gl didg plgic 4
(Turcu, vol. .«3gid 631> Lauaki ()86 scgo |

I1, 1998: 84)

U ol oadylo @995l (SHU Slg Dl

S Sgauny w53 @lgi oz 1 ol Loyl g 3w
WhSed g padacsile) sl Q) > Gdle3 55
loglpis ploli oguas 55 Egidge cpl (VO 1¥90
B8l97 - 1S (50 G20 0,u€ 9 flao Aloz 5l ()l Siw
0gde 3L Lol 3uad (el 9yl 2ad Jpuazo
6oliel 59290 BbLS dlings 3uad bl Bbls 4
ol o3l (AN AVAY (g39,84) .38 o Liol
AVAF (L jeilS) .l (88> il 3818 1l (90
233,80 Bz pauad syl doye )5 uad ()

doldo |

o3l Sl 5l o3 @yl iloe don Syidie ,a8)
iz oS Qg (pie uad pogao «Olusl sjg> 5
9 paio (Fum>) (. lawl dgguie )l> (Slwds
Jleel 6355w paie Ggé> ;5 (W) WA (g30>o
so9ac Aclgd @illas .l slisl xuad Sgis
3929 03]l pMel (sl ols JSuis Vguol lasly, |8
o3bl pMel 0920 (sl 3)lg0 (B0 53 VPV (Jg 3,85
sbuwl s s wawl 63058 SB Cvogas
Sl G Lasl siw eeali Cage som)
ol diuw g 4185 oS )3 )90 ams alelsis
39 pudgw Olsgei g Y esle wlwl .l
PJU ) ailhgd pulais ol el J|.)§J9J19 aS g3ls,1,9
» g e &S (SluS plad alowgs b b0
APAQ «e3=lg) .g:h Lasl 338 o ,b g Lo

00

JUal g8lg )3 (sl M (ungireld 9 s9u0
Slwl 3wl 035515 @y (g)lad siuw I (LU (Ggb>
o b Lael Ol 993l Ol @idw « Sz )l
b Sy g ugireld ©33S)3bo (sga I S
ol 03905 580 (55900 laahds I (Su wlgic
Gl bl gl 55 031 pMlel ogas aiio Agiio
sglle ol Sl o oguas 3 cyide didl
Sdw el (s esll jlpl Qb g g sliasl 5
ol Sl 05agy Cawl (s 2 )92 (s£9050 ()l
0B 5 (Mol sbuwl g Ol 480 BUS ) lgés
Olegioge  cpl  Jul=i Gl GgSume ol
9 llooly 4 1) 39290 g6 (slolls g Vggans
Slwise vgeie) Silalgidun

- Bogi 0gulh o (Sne Lol L9,

o Sl g Ol 4o g ¢plsd 4 92 b aS
S9d> Jgol Gl o Ll Jul=s g boga o ol
p1381 atdly (1935 @ s ale HUT g @i g

Jliil g ¢35 gloggaulgsS g ¢lpul Geds> dlllas fg loi sbuwl 5 63l)1 piel (s30x! yaol (5,58 Somo




AYV VeV Sl NEY Jlgs N by o)ladds ) o)l .V 6,93

Domzo (S layhds ales 1 ()l Siuw sl
SIS oaels G (IS bl (B 335 0
S8z 9 Cosal dumdib g (Rl 4 45 Sl
ol S5l gl @8lg 5o tlaise pae ) 2425
Jlecl 118 938 Jsasino 2L limulo g 315 ss0lo
Laal (FV-FA « @)l \W59 ( BUS) .ail cusls o
33,550 Dgamo e ol 6yl Sl 10 9
olpl Olad gild PeA g YYY osle jauo (Gillas
9 po Wb 63355 )5bo b 6355l 4e0 b LAl
olslo Lisl auab exiesolis o b Lasl .l
Ll dlogy o 3w 930 3uad Il g8lg 5> g Lol
L Ohy s )3 55 oSN Wl eild
g po ‘signed by the person giving It” &, le
Ll 03,8 ol 1) 6336S)5bo lawwgs ol sbasl

0P 1 (U (5l bl (Halial Caodgiue
9 J9as32e) 3)l5 @ Glire O3S lael sgsi g
Sl ageo 13855168 RBlg 55 (WYY VAR ol >gu9
0 b Laol |) Wl g diaw j93u0 ) 3g=in ool
09l Y1 o5l @Gillas puicxan . Cawl 03905 (s
30 Sy 036S)0bo lael 4 L S jgS e
Bpo Ol g wibw G5 Sz j900 pogas
Wlpl Ggd> 53 95 ol 5l il 0303,5 2y pasi Lol
ol | S Laol Us slgiaed ygo ;I oolasuwl
Oly 9 Lol 2ad 3i0jls j9300 (gl i ol - 3aled
o3l pMlel isy g3l8 ) 03 sl oyl @ o
Ll i Lael aluwg <

iy 5l sl 1 ol g L& 3,518 @y i
L guis0 ealaid 0gild puluwl ) a5 Sz g iduw
3Lzl 3590 Sbuwl plw 1 ssuw 3 s Haslass
9) 02l 5l 9 Mg 50 saletio (5 ladi g (e lanlg, o
ol Lol slo Shg d9die 03400 (a3 bl
o Ghallcas oy Cusle 15l aile bl
@ Sl Goiis Jlosl 9 (9,5 ol . Jitums
Caolo 1> (S i )3 )30 polic 3929
whom it is addressed to pay on demand or at a fixed

or determinable future time a sum certain in money
to or to the order of a specified person, or to bearer.

il ggh> caliiagly | AN

Comparative Law Semiannual

———

aad 4 ol 5l Ggdz> 5 aS (WA WA ((gaupd)
3o 0P8 plas ;> eshl pMlel g g0 s LI
0 4 g Cucgidge 4 3l Sy b Vgl (giS
Ao ol ju 488 5> . 0b jor Sl S G
sowge ¢ 1 0o (295 sgwge) 3> 3929
o3l jlpl dlsje 3 dsal (YoF-Yol! | o ( Suosl
S oMel gl Sl ol 1l Gllas ol (690
oo UmlfT rng)J orlplo SP\LCI log i) b Cuwl

(YO WAL (L 93) solgs o Juds

@@)ﬂ) Olg.l.c L Juad )’| )’|).)| J\Lo.awul » 09\1.1::
909 a5 (oie el K05 a8 55 @l
al Gbo o ool plgie ube ol
Slosouai (17 WA (oo 9 pado Jums)
Juad 95818 53 b5 jeeld S (sloads Lzl (Jg,0
22 09 3 Mad el g Gyl b selgi @3lg
093 Mad .2l e ol Aol (lay )5 g pasd
9 w9y jl &S Al s Sl a2l s U pllel
anl 63um) jo4ld Laie 4 g 03055 2,15 e
Bods 53l Lo @8lg plle 3 9 33, 0 Bl 1ad
eloizl iz bl (Sgdx lalg, ) 3950
2105 39292 (59,5 3ad by ilob Juo b g 0390
2ad Heks (Yo IPAA (saamo g palie duws)
an>) lel.cl L PTQJ Jad G8xi g sl
G825 03] pMel (YA AWAA ((g30x0 g pado
asyo )3 ol Cuvol g uad g 33,5 0 slisl sual
9 63wl (i o pllel .3gui 0 yolls pllel
Lol 635230090 g s 5l aSl )10 CuaslS
(FV AFAA (500 9 padio iuws)

wZawl ()l Sbawl 3290 g >0 gl 9300

Sz glasl prizas g b g Ol g0 b Lol
bl el bl Ll 51 035iS)sbo Lo
Jgosino g5 @5 Lol 3818 siw 33,8 o0 Wganmxo
Saw Sy plgie @ is S Cowd Silgp g
(FY PV (uSwl) g e didply po (gole

1= 3) Bill of exchange defined.

(1) A bill of exchange is an unconditional order in
writing, addressed by one person to another, signed
by the person giving it, requiring the person to

Jliil g ¢35 gloggaulgsS g ¢lpul Geds alllas fg loi stuwl s 63l)1 piel (g30xl yaol 5,50 om0



Comparative Law Semiannual
—

AYV BVeV Sliio NEY Jlgs N by o)ladds ) o)lasis .V 6y95

lhwgi S gladl 19 g JSWidlaxie
s 3o ¢l g3 Ll Gl esuuS)slo
pac h=leilas Y osle 539 (1 osle # ai0) .l
Wl 03l pmel S el pae ol e
1) 955 OgauileiS Ve oslo uzgo ) uizzen
s2Ulo3 a5 30 el (soliuibl lawgi S azliz
L Glez sbaol g 35,030 |y 395 (15905 2gsio
Jus ,o 4 a8 plalasl | ()90 poldl sbal
sbasl | So oS olsuil gl swlei oo 5,505
Jolpll il o slaal Ll Byl 51 L iles,S
23l63,S Lol |y o a8 olieil )l Olagss sl

Lol 2o Jlo 0 @

dJuol ol HLL ©)le Sl o ogle 0),80 )l
G5 95 4 exilaiio 2l |y ©Ubiasl JWii
>R 4z aleie ol 1) 03b] pMlel plgic 4y Lasl
S8 ooyl 1 aS ssledal 3818 51491 w0480 (Gadlas
Laol oz b 39550 5> paigres ddwd )loy95 50
w3 U padgo Loliudl B)b I Lasl g olS0s
Pl y Vol ymamciio 0311 9 308 01388 (slivo 5
1wl 03905 2o |) 3giipac asuds )5 g dwild
b o g Cuwl oaiSlasl ool ,Sily Lasl 1]
29230 gamslgiS s g0 gud SIS T SUS
2 b5 5l Sl 4 Se gbasl 1 esk o
G 1L g @il s las! puiz S b
03uSbanl 35 32l Lazgo Wl 03,5 jglod
03 Lol ol Wylo I @S uateds @5 ! il
ol ) dicgie pasd 3925 pac sle Wl
305 (o) Sl sl ol 3B 158 55 Gs8
w0351l cales (sl o slosisSlaol ¢z
el gl
) D90 Dgmxo g0 [FY (Lol gon
2wl Caws b ol 0355 pawyi Lasl jasls

el sl Uf)Jg ol 380 Lanlygo a5 Jijguo
Cawl Zasio Laslge L wicw 9 Ol j93u0 L

R Caley 4 el b any sl @lpSisw
LS.'> 9 Libw «Olp €390 50 oS0 UlS.w Sl
@ i daelliss stuwl ol siiwe (gL
G jl aSIlo God> Linigy 9 5929 45 Lize ol
aaly oralplia 3950 Sl siuw 53 75300 Olke
32> (5239 GRalaS b plg b 3,5 313)1,8 olgs)
Ol luo cppao 3 3138 o5 il aiw 51 00
3929 Slwl plw U o sbuwl eSS b sl
= Gadllasg (Cristea, 2013: 117) .5,la5
S 53 Z 30 polic Gayb I 1add [1g=0 g God]
Codol @S canl S5 @ iV g el
L) Cowl Olp g p o)l ouatio w3Sslasl

(Cristea, 2013: 120).(63558 Jguo9 b (g yplo

03lg 2 53 YT gamsilgiS & 63lo (1) 350

G ) gaw S pasin )b ole ‘Party
Lasl ol b Guigirgld gie 034S)3lo (lgic
Lol (Malliym sdwn ol H3 ulplo .l 63900
o3 Wb g Wiy (gylad sbuwl sg=tio dsgio

b

3990 33 Bpo Oyl 0936 35 byl G 3 - Cannl
03903 1580 |y ygo y Lisol (gl sl 2390
20 &S w033yl sy dagsin Wb il Ll
Wl 3 g (3= 03)ls) adlJsiin wwgirpld
5 Silbles g0 4 640 9.0 g8l pgesio
5l 3w 385 Jaga 9 pasd ezl awl oe
Lol (gl cuddlgo g (g el b 6356 5bo Cuwd
ol gl 03l 5l aluwg i 5 ¢yols
ool pllel @ goly Lulwl lubgs G ggudg0
lise Capegiogo (5,125 Miaw Mo
¢ b g Wl JSidla=io (98 ) oolo A 350
Slsysie L Wl esisS)slo lasl o 19V
OgailelS  opizen Wby Olp (5900

! - Article 1: A bill of exchange contains: . .. 8. The
signature of the person who issues the bill
(drawer).

Jliil g ¢35 gloggaulgsS g ¢lpul Geds> dlllas fg loi sbuwl 5 63l)1 piel (s30x! yaol (5,58 Somo




AYV VeV Sl NEY Jlgs N by o)ladds ) o)l .V 6,93

oSl laal b Gasd pb JSb 4 sole Ll
20> Sw9Sl 4al (23 050 9 S0 yiog b o
@ dazgi L (IF A8 oS 9 ) 225
09l gow Sl (Swigsl (gl Sl Ghpdy
gWol peild o WAY Cgae (Suig Sl )lexi
b of BT wolés pac oAV Ggune Sz ogils
(S AP S g Js) i slos sbuwl
o295 0092 ol )3 0l 5Ll Db ) azg las dllas
laol daz il oSy 3o @l sl
3l g i sbaol JUT gleo 32y (Suig Sl

el VY
@32 OYEDH gl gyl Ll jgae I Gy
Lol algawgy oxis Jliil o] pMel (g peld)
995 09rmilgiS ) oole A 3w .l (g9 0 03315
229 6918 y930 lp |y Olp Lasl o 93519V
Glp glbiel o czgo | ol oladd (V) esle jauo
oauasilgiS 15 03l @allao cpizen sl diuasily
A Gl b Sy )3 omngirgls 1Y) 935
U b g 350 Uygo Cawl sxd Glall ol
Al 03y (ugiseld (sLasl

$B98> Jas Sy Wl j9s0 SISl 4
S a9ybo o3l @8lgi I | sg5 Ll a5
9 J& 5> il (Pae xelgd iU g opal 5l g 23S (s0
Cewo @ Lpj g selex opiz g GVl
ol el o gide g S0 slaicl 3w g0l
ozl (Vof Ve ((g,800) ol aLil A8 axuo
Cao 3)Sug; @S Cawl WSl H9Sie W)lke
el Jolyo plo jl dlope o JMaiwl (gl
L 9o Sl JEie uaginb o olple
Or Sl a2 GBOlgT 93 (LS ungiyels
25lon aS (3032 035)15) 035, S Wl g (aagiyeld
-0 Pomxo (630l g (9> Jas Sy j9au0 Al o
33,8

il ggh> caliiagly | AN

Comparative Law Semiannual

———

(baslygon b plgisel eild ol pulwl p oS
oLl W sy 9iS ¢lgas 3905 yolo S
Lanol plgas Hlas @ ) 590 03,5 ) |) Laslge
9 3L Blgi 05 3,8 0 Wyguo Cawd b assl o
0 2,9 1) esleiuwlsgun (ol Laol g0 ;I oslaiuwl
Laol (sass Olyde wazgo 4 Lolgy oS 39
Cawdpad g Cawd b Gugispld 9 0aiiS)olo
033S)3lo Ll ¢ylaid liwdSil > b aid iy
Laol I (582,25 (Jg «aml Oly )liel 2 wazg0
39 omigiiind e Lael suy o ais 9 Sl 03is

(M5 PV iuSawl) ol 63 @83y

¥ oslol-s 3 3 (Ul 19AA GgumilgiS
0335 )3bo slasl ¥ osle Y-3 30 g STl sbasl
osiger Ko Gu9p0 sohe 2 |) bw
Laol Laol 5l elaion & osle 1) sk @lao
o Gavan Jolre b gal Wjguay b Gugiiaws
29530 QaamnileiS (blse slalwg o @ o
ABS 4 g 1wl 03900 8y 4= el Djgio ) ) Ll
S0 p 5 |y Laolyge

Wy 4 Jol jo gl Jw ol gSee

Jiie lay=e plas )5 Gugw g bl (Suig xSl
031> LB o (gl ssuw ool Y ¢l j3 gu
03lo (A WAV (50 9 (59.0) -2,8 0 S ply
plag 0305 JlsiaunsT (Sig,5SUl &)l digas (493l &
by Sal bb 4 be by pSe o |
9 o) ABL pwiws JB iz Olelz)l
O Dl gz o)l 3w s (1FAPAV (g0
Sig Sl oguds 55 yld Lasl @ 5L 6ausS)slo
Slg <ol BB loss 4 Jad 1 G Laal
Do JUil clbolke bl 4 3y g 6aud L
53 (SB3) adgl S ploo 4 0)Lgd upan
(10 YAV (500 9 (59 0) 33,5 50 ,olb il
lwgi ¢l jgauo Cusuo ielas (Suig Sl sl
-0 356 (59918 2 Mo =2y (s 0333 Lol
el lolw S5 ) yiolas 6,353 (poud g 33,8
01523 9 (5,421) sl i J28 pg3) 3)lg0 5
silen 5w Swig,uSUl slasl 63lw gg3 (VW :11AS

Jliil g ¢35 gloggaulgsS g ¢lpul Geds alllas fg loi stuwl s 63l)1 piel (g30xl yaol 5,50 om0



Comparative Law Semiannual
—

AYV BVeV Sliio NEY Jlgs N by o)ladds ) o)lasis .V 6y95

wegas 5 LS 4 1) g0 b (ouugisld (S

G PB Al olaidply b g Oy ungirel
(6)58) ilosd jo g0 b Sz il oSl
G olgi 0l 1) 9250 a5 iz yo (F) g Fo APV
Gl pogas ;3 jg3u0 >0 L SV Wasg Juds
D azgi b So @ Cuws o8 wdpd) didw g
29300 d>yo 53 o3l pMel Cagx bl Cunogras
©lp banl Bo U Ol 936 YY) oslo paig
S 0lgisei ) spe b Sz ungirels ol JWs!
oz 50 Sl ee dg, aSil ohgr auils

JSb 19 935 GgamdleiS ¥ osle azge @

=20 sleal Yo (9938 U | aiduw g Wl Wilsges
oslasiwl 5)g0 lodiamw g Wlg ;5 g el I uwl
&U g0 b Laol colss Mallw o)l ladlg, o
2 oloz gy sole> g0 b Lasl Yo oS 063l
(ou9iel) Joho plw b bl jga0 dlzjse
9 0l Oyl 938 (Dl Jaub b Ciless bl
Oloss oS 419,35 1) 0228 (ul Yol 03lo uzgo
93 ;0 |y acquogo 638 (il 59530 63lo aolsl > ¢35
Cuslo 390 50 SSU fawl 63905 (aa=i 390
G 9 5 s plal oo il ey
JUswl ol ol paus (o 09I (249 oMo
:OIWF (OUS]) el ()l bl o Lasl o
9230 OgailgsS Gillan casS 3L erlply (Vo)
o ,glS (A2 g8 bl o (ungiypls Jos
A28 g0 b Lasl g3y )90 s (gl
Gl (5906 4S5 eyl 55 Clllas JxoS3 53 Cannl
L B0 lgie dols azg 15 Sz g dibw oS
agilie origee 035 Jite o8l g ol
38 Oygo ldiie pb Gen Ol wngirel
Jnl [ of poldl g yad b wlgie sl 035l
9 wad U ashl ol 3)lge ¢l 5> g8lg > wad
4 azS 5800 Do Olbles @ g oL
Gl gginn Jol> azg )5 Gl j93u0 (4956 a>g0
el adlditio pb 2i8 g &S il oS

9 900 4 yxie &S Olp (Sgi> dlayl) Slx)l

20 03l 5l euaiie i se ol il Lilsio
Orizen .l o] g3 9 SOhy (STl
0338 J&01 g Lugd s 031 peudio (sugiypld
o3yl Pkl.cl Ll Wl JBD! o Gae (3032 035)1d)
ool @ aS oyl S magippls g 0335S)sbo
J0! o aawl 0aid G 09l 5 @48
(MIFF and APAN, 2016: 30) Dg e Oly
R 0Pl 399 ()l 3w palais I Gy pelbin
&l g sleo 4 2wl Glugs ool P\Lcl wolwl
OUs algi e 50 g e ol 4O 2k
Glag=i U 5l 9 63905 GLSI ) (g 50l 35w Gil>j300

O Ol g e 3y90 0 ol pl Ge8> Gilas
G Ry Oygo Mlgie e b &S 9o Joe
Laol IByo Oyl 9gol8 Weq g YFE slgo 2 pas
pllel dliwg 2ilgisad g0 9wl 50 ungiseld
9 930 L Cuwd gl8 L;Jlgg.) bl esl)l
Ll oy WIS (glyxo (e g Olp) (g ypld
)1385938 aSiyl @ azg3 b usS lgie g Sy
Lasl yose ;0 |) jpo diéw g Wlp j9300 lp
L JBLl gl asid jd wuwl 6390 Lguu=o
2o &S 3 ga VLD L Jiglad az (ol
YMJUO Cowd jl I) .)9."> L;.gbls

Ol Cauegidge 4 BB plgise S sow |
» 3 1355968 Sl az 91 ungirgl gl Lasl
>0 3i5les (Zubld ungirpld @l o Gl
>y ol 53 aSST Yl 39050 2o pai ¢l J9e
i Cdbol ccawl 03 0 1) Lasl 6jlg b)m
Wil Jipielas el 9 s b puld > Laal
Gy alloguis 4 of Cluil pae b G|
Fiudiog OBl Gaizman lei o bazge |) Hlai ol
oslaiwl b g cdyw baol b uld ;5 jp0 J=>
a5 el 3,509, i )3 9 6,595 s I jlxoyud
gl cazgo aSUS 3)lge b 39550 9 (g pSiliny 5o
ROWRUSIN

Jliil g ¢35 gloggaulgsS g ¢lpul Geds> dlllas fg loi sbuwl 5 63l)1 piel (s30x! yaol (5,58 Somo




AYV VeV Sl NEY Jlgs N by o)ladds ) o)l .V 6,93

s @y eaiSlasl exiler [ JiSy assliz
S sbanl (glods gy pal 3w ) 393 (Sl
elgd juudl )3 fluwl (59 395 Cadgiumo azgo
2 b ) G LSS Shg ol bl
(MY :\Feo (59Wg0 g (_g_s).ﬂ.L;}bb.o)) ol )Ja_l
5 RSS20 0385581 oxiles Cadgians
- Pbas)) .l sbuwl ¢l 53 (g 0ls 63l CuwS|>
(\\\" \Foo (59 V90 9 (5.))5]-

LAz glgie i GuadSONAAY (8 Y8 osle
(S 3iuled Caoww 53 b osduled ¢lgie @ 633 Ll
Ol gz 080 1315 0 5 80 ) 30,3 g Cawl
S Lasl Jgib b pagipple 03335)3bo plgicay |y
QLJ;JC\S.\:{LAJ@M|)9:‘>6L:Z:.A|49|)L;L0159
o3ialed olgic 4 b Jwol Syl 51 b sl 30350
(@) of JWB 55 lasd S o Laol pasi
U GSlS 3,5 Alsl Yo bl .5)ls0 Sgiume
oaisled b oaiylel S ploie @ 1) (59 45 gl gLl
Cedgiane I 1) gl (AS (0 buogi (Sgds> pasd
U S aSal Hglaso €S 00 Blao (pasud
395 33,5 WSl (Sasles pac g o3l lebl azul
Sl Cudgius saisSbasl lgie @ (g9

Olys Jogud ¥,V

Ol plw g oludSl g awshd lpl Fob>
Gl Jou8 4 o aple oo aulSS pac o (o
k_JJL’>_) Ungs Q\\-\Y-d| o3l 9 VY] ‘d.ao| L'):’.l d9=>9
bzl @ gzl 0polo Wlgy jodS ol awild
03905 (ol ) jlad plae 9 VB Jag=xi slasls)l9
Ol Jgu8 pac 50 390 ol Hd (gio aidl .l
69 by T (59 (Sobdl 9 (Slp T a>ge
O by Ol &S b dloles g 5l oslaiuwl G
FEAPVY (uSwl) .cuibls soless | 0303,5 jslo
ol )3 Jo8 6ol g lizl Cuolo o) cnl 5150 9
ol (8L e el

il ggh> caliiagly | AN

Comparative Law Semiannual

———

Sl uon ] (e SYEDI s (Cawl oo
1> 3929 B8l g a8 bpo 4y Jlil sy

dwol I Gl g Culs @8lg 5o (Sl
pleol (Ules 2L Jwol 395 Gl (ga30 il
0 YopolS olladgis bl dudls |, dicgio
silue WSales bulyd 5l 1 Jwel (Ul
(Treitle, 1995: 629 ; Ludwig, 1948: 35-36)
lawgi 351950 (J8:8 9 ilawd (oaunigirgld 90
o ploil gl il I palud 9 Lasl b (JuSe
gl b 034iS)slo I Sy 4y JoSg asuliz
9 Lanl ) Ol b diéw «Sz alggame nlw b g
998> Joe Sy ple aclgd Gilas (glad padud
BT (&5 4 g (g9 Ll 2uad 4y azgi b @S plool
el SS90 sl @SS 9 God> I pel o
by (gl sbuwl > Sy 1 Slsuas
295 3 Sy QT gy a5 Gl (B g ¢lgisy
[y 3w 630,15 aS (5920 U 395 50 6315 (gl suw
wlacl I ColSs a5 (JShle 2,0 b g 03505 Ll
429 Joog 4 Cawmd Slgige JaSg ales ISy
ules plad

ooy sy G Ol dw awsl)d God> o
(siled yguo 4 (S plgie 4 b )5 285 lp
OLiwdSl 303135 (g pas dis g Cawl 63U 691
(Sawl) o gagp0 polE Ole 248
Ol &las 0938 VEV aslo s (1elgles 111V
Ol JUail (Sl oungirgldn 31550 )80 ju
38 1) Jguog > CdlSg uagippls aSiul S ol
ol &S Ghle o Cawl g0 L L L 2L 63900
U pupal 0% Cawl (S8 Blwpy 1) Use
Oylee 308 9 )b o IBg (gl (sumgirelo
s ..))L).j CauLgudgo ((dg.xog 3 K:AJ[SS)) Uolb
Olgie 41 (ou93,4l0) (898> Jas (ol 53 3Ll pllel
#db Ghle s 2,0 b )lad diuw Lasl (2dlsy
9l > Ohle ol asgslin g 3l 0 <y
Gl gl Sl Ses 3l CUSy g

33,8 Ugauso JWal

Jliil g ¢35 gloggaulgsS g ¢lpul Geds alllas fg loi stuwl s 63l)1 piel (g30xl yaol 5,50 om0



| I (shardal (God> dolidingjy
Comparative Law Semiannual
—_

AYV BVeV Sliio NEY Jlgs N by o)ladds ) o)lasis .V 6y95

by b9y )l pel €l 3930 Oyl Gl (VoV
» del d.A.CJ.) N 0 B0 gy |) CJ|).)
L aidie 200 Ol sy 53 1Sl 40 b Ll
Gl Ol Sy Sl Jgese Gl > Sl @ azg
2 Sl basl 33,5 0 oslaiwl g rpld
Conils Joud 3l ygo 5 Byo | Oly ey
o Adgi (Joud plgic 4y Lasl o JIs ()le S
20 VYool hle puiz 093 69 wbasl o
Gllas WE 59 8L Colad | uwgisel
JIs Syle 253 9 il 9 auleJxo g0 b Lol

) (51900 (I928 2

el JhiasT ogumsleiS Bl eslo V-a sk
o8 Ol b olar Sl bl b ) Sl Joid
s alioldly Lol atiansily Giimeo aline ille b i
69y » 1Sl Lasl Bpo (FI sslo)-baiy) gasy
348 9 03900 Dguumo (Joub i |y of ,ebs L Wl
5 el @l gV ) Jeb o G Ol
OorailglS VA osle  @ilho wline olsdl
Aidgs Ol 69y (980 G2 935 1AVe JSidlaxin
WA AalS b dadi0 Gixo Job 0gu0
sbasl 4 a5 (5,55 Jsleo pMawsl ;o L M"osud
Gy D ),SCJb.g 05lw le.z':.o| <duw) (50 ),Sﬁbg
Al (Joud dljin 4y (aud

@bl e alio 4 LS5l som Sl Ol JouB
Ol dazg Sl ol Joiuo aSdy g sg=io |y 59
W ¢ 1AV JSidlamio GguamsilgsS .2013)8 0
39450 didigs Sl (59 (J9a8 Vgl YO 03lo uzgo
L "oah i3y 4alS b Seuis0 o Joud Lol
-0 1S3l sbaol @ aS (6,505 Jsleo pMlawsl 4o
i 0 Wlp 9, p SOl eslw slaol .o,
baal g6 @ 1y0 55 0580 Gl al Jou
@il .ol 03903 0)Ll Joud Gams agm Sl
S50 1) il bael Bpo ! wgils O,
el @36,035 |y g0 g iansl

O)le Ol (Jgu8 (sl obawdSSl Ggb> Golw o
G MY 598 (Jg Camildo agpe b (Joed

iRy o 2Ll es)l pllel ploo Wl (Jgu8
0315 Jgud Sl g ! O dg oy 4 sgss
R s eobl pllel (egh 3iw )5 Lings sbasl b
VAN (gaomo g pado dums>) -3aledso 63505
@ sg=io 69 1Sl g I Ohy Joud b (WY
Lisl suad «lp L519"9 ‘J))fuo Glp asg wb).a
0,3l i &lie Sy 3gei e 03055 Jgud
Ll Gl 035yl @ 6308 )3bo (g9

oS sde | iyl g Lolad g0 Sy
Wl Sy oobl @ @i Juds 4 1) Wl Jod
Wls 9 WlgzV (SL)8) olatmsls glisl Sl
9 5593 hlas 55 o1%es ©b ¢l o (YOF A9
W3 9 iz pes) 3l 63903 2y 1) 390 glal
S o JEue Ol Jgud oSJ (FAV AVAF
wow )l oplo (wll) Lg,;.w @O C-“’L' 59
(YoA :\Feo o0lj 85 g LS_,S..J':;) Ll (gols)1,8
oslo A 30 > H9530 (Uilgp Wlbleen Mool
ol 6l3hE causle b Kinlen 3w )las 0gild
(19A Voo (g ,Sd) .l B Jlacl
998 S ypo b Lol aidigs Wiy 5> dudel=o
090 daledlxo &S (g0 55 .- 2Bl o8 pac
Ol alad yge b Laol | Ol (G)le guo =S
YYA o5le uizxad (00l o0 Wgmmo 635 (Jgud
2o |y g0 b Laol b &l 565 53 Ol Jd
P o Sl sl plel Jogas )5 .ol abls
298 59 Lol L g Vgl 1S 50b Ol Jou
0B YYA o3bo pupal 4 4g0 b il WGl
3 2l o g 3L (Sl 350 5 b Syl
R &S sokilen o (Sl 2= azge Ol
e sbuwl G (2 SUS sSlaiss B ssungs
QS50 hzgd | Dl 293 50 (Jeid 2,0 2 Lleel
Oygpo 4 badd ogas cnl )5 o)l3Sgl Az
J&AAJ LSI)-.’ 9 _sJIo_s)SJ sl OT OMel 9 Juad dg=>g
AVAY (SLglS) L xsleads J5B Cuegioge s Jlocl

Jliil g ¢35 gloggaulgsS g ¢lpul Geds> dlllas fg loi sbuwl 5 63l)1 piel (s30x! yaol (5,58 Somo




AYV VeV Sl NEY Jlgs N by o)ladds ) o)l .V 6,93

Do 4 Cawl Sae Joub gl &JU 4 g9,
om Oladlg cuale 33,5 a8 Glp 53 byd
s 4 gal oYghun g (g)lad 3w Bl
W 03515 £92) gz @lg alox 5l g o Wlz)2ie
Sl alyhd Cuole ju JoSS Wygo Hy EJB
3uad aS (109 g VoA 149 (gr0=o g P.)..o.oL;wao)
ol (B 33,550 Sl 3w )3 o 2,5 L spsie
“gaez) Blossel wgaie CJU o |y Eo

(V) APAA (g39,5

olas Y, F
Aol gyl gloslylhd 5o gild Jlesl I plasd
s9elog sleoysy ladlg, I Slie @S Cawl (giS
W) ol Jlo g (Joy slgidled ) solasl
19¥) 935 gumslgiS V8 osle (FoV 1WA (gmlo
el 63985 4o (pold sbael b 1) S 5l Coless
)'| ‘o.cl Sluwl C):!I 2o ),gL«u SUs » Q|),g| R
“Jg8 CJU paseds Sl omgippls ©333S)3lo
Sbuwl )5 ebs o))l pMlel 895 Loguas ;> 63isS
0Pl YFI b o (Wly g wibaw ASD) syl
N3850 g 030,85 (o pal wlge plw g Oylad
L el WeSuw @y Hlas plgige LT wuwl Sl
6975 12 4 |y ilews l3l) 1,9 (segac sclgd Jlac
Sl B (g la i 5l 2y Uis

Glao pold (Gl Cuodggume 4 azgi b
Gazg L wylsi 8 YFA ool jusl Caound
il oobd g2 ol (2L 9 palggame plw SWo
595 53 2L el esbl ol r0lo S 9 i
i 2 59 2455 9 33,5 uSio dlogy o i
33,8 gaumo (3o 3925 Sy Llgie o (5 la
039 JOO p (Pae o Wlke Hlas aidl
9 Mad 3929 4 4zl b Wl s 55 Colas
ol 2o Bl 55 el 03]

97 95 4 Zolawd (sl g0 Ylpdy ogas o
pac W axgi L o 3905 JYaiwl olgise

W9 b g polis Lael Bpo pg3) 4 (98 g el

il ggh> caliiagly | AN

Comparative Law Semiannual

———

2 basl Gpo (Jgb ) ,25 euslV o3lo uzgo
390 3 2 4 ) 505 Oylee 4 5l gy Ol
GV 51l Sylae Sy Jasd (1) 5l 18 G dy
(V) LSSl i @y 395 Cgls) 0 0355l
aiyllas ) lalpd b aSil So ol Jbb (Jogd
@ g 63D ALy Wl g9 b (Ll abl adls
092 SOl baol o suup Sl slasl
ol B 8Ll lels

JoSo 1 oy )l (9gld Y19 ool @ilao
Jlgie &b Hasd ol @ wolyel 9 Wiy
I GSe b esimsaly Gyb i1 @l sl
B3 ol gl yogaz )3 . 3lad Joub plungisgl
P50 AT @ ()90 4SO 9>

o8 w0l Wy plagsis jlw GUs Vgl
698 wbydlyicl )3 1) (g9 Lael g &dU pazd
Sl 4 azgi b &S (g )5 (Dl 5o A dwils
0215 Jg8 U (gl Dy 48)g 1 (U (Sl g5
Sl 395 )3 55 59 Lol 9 (Joud Canngliiso Vool
aS Cawl ol oy LS ol Sl gyl @ 358 20
aS Cawl ¢l S3Eg9 65l jolain dgul sl
30 Ol dgs 55 U Laol g (Jgd o sgMe
69 basl 44 g 348 Cdlas cnl 300 525 wbsljicl
S Cldyg JB izl pgede ol oS

2l 5 g3l gy i @ g

» &b (Job pogas 5> plal (SBods> Cuwluw
395 ) (Slgp Wlag=d g Gobs> LwlSsil Juol B
QMQSW|UJ|UNMJJ0|UJ|Q>‘W|M
53 b Gasd Jgu8 alas g (A VAN (1,0
Aabolyicl ;5 a5 ol jgpld Ol g5

B 5 135656 EJB Lagd (Jaud 390 5 b
51 (50U g aitwils J350 1) gl il o 1Sl (Joud
O O TS Az &S (90 53wl 03,45 yp0
0olo oy pai @ azgi b bl w00 Hla5 @) 9o
-Jgud &b oolyl olu sl o I oslaiwl (5938
Sy gl Lasl 4 30U g G (98 03isS

Jliil g ¢35 gloggaulgsS g ¢lpul Geds alllas fg loi stuwl s 63l)1 piel (g30xl yaol 5,50 om0



Comparative Law Semiannual
—

AYV BVeV Sliio NEY Jlgs N by o)ladds ) o)lasis .V 6y95

9 oaol) .l 3= 390 @ HU g 039 Cadlal g
E090 A5 lge )5 (FF MFee ((JSlaij (g
Silgiges adl it sbl cumo > S aloles
ol 22U sasas Uil g 3led Bpas ol 53 K3l g9
(YV AVAY (gaupd) 325 (Jg=i g 63905 j=s |,
Joe S0 Dy (6)la sliwl (59, 1 a5 Jloc!
Lol b oS aible Loliedl auad 5l b g (ol
ol 5 (i ety Jlo 23,8 0 pllel g0 b
0 b Laol o @y LT S3)ls s 4z Jlacl
33,8 o0 sloul 3g=i (psio Lasud
S8 80385 5l 0b 1) 390 93 6yl Sbawl o
429 ) (S b didw) diw aS (53)lg0 )5 ©gal
b Lawl (930 2lgi 0 03513 33,8 0 jolo Jol>
oo solainas g slod J&xie 5,55 4 1) o 10
Sl paizen 0L JELI a2 glocuws 4
38 pgn apiliz (S g didw W) )l
33,5 (g rpls 03515 Lol Bro 4 g 4l Jbie
x5 a1 )3 el azg > i Uygo W g
033)l> oliil 3uald (yeuaio (i Ealudid (53)lg0
GBgas Sl Gamd g ol pllel wdlo ol 3 el
33 Lol il o Wyuo 4 332 035l @y JLal
oo 03h gl 0gzs QL ) HeS3e o e
9 0obd (gl 0aiiS,0bo I sl (gl bl
sg=io ypo b Lol b sl 5l jlas G Sl
09l > 1S lgie ks el 3l s (el
632> 2led o pad | el pg i) a5 (glosle )l
P93 pae Al ) 9 Wlay 1l pac ol g a0
Joc iuw sp0 U Lasl b el sl pulus
h re0 b Laol cuolio g 6305)8 plil 9250 (98>
Jos )3 49250 A5 Gpdy 4z (il Jogue
Siww g0 b Laol I pug 023SLasl 92 Cuaegias
b st b joa0 Fsis oo by al
owgoplo U 63315 030585l Liil 3uad g5 wuS )5
2 b aissS asol Ll o dlsgl sa5)ly g
Olos Wl ()l w0 1Sl g pebd pogas
-0 plil dygaide g pobd G @S Gl (gade
035,15 &8lg ;5 peld Wb ()l sbwwl 3 )8

Osizen g Wl g didw joau0 pogas ) Sk
Cdgimo gl @S 390 ol p se0 L Ol (Jod
9 (Fo :NYAV (g l%9) .5)135 Cucgioge Lasl (¢ polo
slr Ol csbo ol 5l ColSs Lasl sl ju 4o
owiz oMay sy (958 Jubs 13 1> sl Joud
2 (A% PN pl>)8 Sw) )l 3929 (Hlewd
Ol (Joud Gaizmen g Lidw g Ol 920 gllg
S Gheo yd b (2 1) s Sudodue
g0 13 @l dicpygosio U baid oyobs cailawd
.dgJ _).m|9:'> L,«alS =L -1-1 UJ| B O.oL:b
Wxgl 5 b o CulaS pac @ JB pgs
Ay Lol logee 1S ¢lgi g0 spo CuleS pac
W e Ry 9 Gl (ylad sliwwl 53 eshl 51l
d=z o ee Lol aSil ohagy )15 2 pal
QLS iz g Cawl Lawl I Seslw jluw g0
69 Cadgdamo Cag> 4 (i rpld b (polis Cususg
Cogdd 1) 695 ol «(J9u8 9 y93u0 Ao jl )l
o Glpdy p ol 050 Hlas @ S e
A S s Elewd poguas jo aidl )l pus)s
g0 Lol b B0 o aangigls 5 sgu0 aSil @
= pegas ol 4 Sl S0
bl e P50 pg0 b Colesd dAl>jpe

olad Jaw palus ¥
0Pl YEA g VPV slge Gollas lasls),9 Ggé> o
3go aS g Juols Siloy (pududn (e
oS (5955 4 38 L8 Jlbo B JLasl )5 11,8
b adls ) ol 5l Has 30 oslatiwl ¢Sl
Jeol Hliel @ ol Jnl ¢pl PV oslo Gillas
035, ! sMawl liiel @ g (paduain o3u0d
a0 035lg3 (A8

el U 3955 Gzl ol losels oloie
Lwluwl a5 ol (6313,8 lagsi I dloles ggidg0
)38 b (awl plos i slb)L8 Hlesil 1 Bae
Ooleo Gllas Cumuo sl slul )l 5l palwd
Lo g9 3uald 355k aée Cuzuo bog 1 jl s aS

Jliil g ¢35 gloggaulgsS g ¢lpul Geds> dlllas fg loi sbuwl 5 63l)1 piel (s30x! yaol (5,58 Somo




AYV VeV Sl NEY Jlgs N by o)ladds ) o)l .V 6,93

slaol yasdio (Jg 03liss bz @ 034,50l
G b Pl x5y Cuws 5 o8 gl
33wl Jgog g Ll (BB sasiS)sle il
Ol 033iS)3lo aS sgdis0 U9 iz vz
o8l sz 4 ol oldy b g 03,8 pobo Jols
(3905 ol dgul ol 5 1) U, Rl BUS (wl
oy w0 dwild Gedis 55 (FA NPVY iuSal)
Sl om Wl a8l Jol8 038l wuls,
azgi b oS bl oxd padud 545 ol lawgi j9au0
Jgdamo Cawl 63905 slal 1) ¢ 63358, 5bo aSaul @
b Golidl awgs of plyz 5l (bl Ol
"0 J9dmo ool 033 plp ) 13l

(FA APV (Sl bl

ool 9 Gilaio Julai o805 enl 5o bl
J1eS5 0aiiSlasl (sgw I padund g0 Glpdy
o3ly] pMlel alzyo (5T T b S Cannl 6311 pllel
o b Laol b las ool sbae 10 930 g0
L > 33,8 o3 Je 63515 @ 3w 0355S,5bo
syla dasd o 53 | s JUn! uad 6aiSlasl
olo) > U Gl ougei Bpo o glaol aSb
il a5 (63)lgo ;o Gulwl el o oled Jiiio
U39 b 0,8 (0 planil o @2y Sl (sl S
o0 b Lol s Jluyl alasd 3L Jlo)l @y las
L Lo sty o Lol suad cuslad ¢l | sau
Ol Gy U o Lasl ()l sow Jagxd
! U’_QJGQ o.>|)| Ul.u 9 .)JI_\J |) OT .)|.)).’i.w|
ko 1 8 G oxiiSbasl (595 ol Gy b
4z olad £92) 395 slaol jl Algise ()l dium
N d8 G g Lasl jl Gy Gagisels g 034iS)0bo
G b s g s ) e35)ls b g 1S (s)le0e5
5l JB U Slgise 5 ebd waled el 5,503
03500 Liaol Cilassd lgie 4 1) ¢ aS (gaiw pabund
2 O3S s b Wo uled g9y Laol 51 cal

il ggh> caliiagly | AN

Comparative Law Semiannual

———

Olnl Jod Sl (U 5 S0l gl S
69 2 Ego90 S Cawl Sl 4 6auiS)0lo
W 0AD G Suwyyw ) M @ by

ol 0351

S paludn pogaz ) plul W)lad ©eild
Sl Lol fwl cSlw yp0 U Lasl 5l Gy gyl
W oosle .20l65,S0 wdeé gguiog0 ol I (Mol
Jw @S e ppai Jhiwl  GgumlgiS
o Slovw a9 gl g
(D) 280 Jiie 32 2 U i
JBil g (duw Jug=in @ oslo ¢l (1Yo 1YV
5w Jug=n Ojle uizes A5S oo o)Ll o
9 aabd) b padind 03515505 a5 (Umgirpld (5o
FO osbo ;o ol p sgMe .l os3uSlaol 6ol
b el g (angirgd b | o oS (S U
oS Cal ol 8L o JEs! ealud o
ol G aS Cuwl osly JBSl oas)ls @ |y (g3suw
280 L (ouagipeld Sl el D900 5 03l
ol il

G Ol (ol 98 VY asle Jgl 2iu (gollas
@G> 033553l g Cawl (AU waks Ealudd (89
2580 30 05l el pgd 3y )l 1) 395 2 5l g9,
313 (Sailes gl Wb 5l aS S b spstio Lasud
1og pino ol (S0 danss Tioud 3ol 03 plo
bl 483 plool ol Bao bls 4 | g 3bl
APV (aSwl) .ol ausUl Jil 5l e 9se
(FA

038 SloMlawl ay,ei dodbe it

@ Delivery glgic cusd puduwd (uadSsl VAAY
b =ly (Slosle wdpal) cosle Jlinl liso

vasdh 4 pasd jl (s> b (og0) (S8
lowgi aS ilon Uuu.li)' G9d> 3 Nl ).ip

1 -“Delivery” means transfer of possession, actual or
constructive, from one person to another.
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Abstract

Protecting "national security" is one of the reasons that allows governments to
limit the enjoyment of civil and political rights by individuals, organizations, and
parties. Compliance with the requirements of this concept, such as the need to
protect the rights and freedoms of others, is a reassuring tool for governments
to protect their existence, vital interests, and territorial integrity. Despite this, in
those governments where national security is organized on a one-dimensional
and power-oriented structure, the rights and interests of opponents, including
minority groups, may be violated under the pretext of observing "national
security". The main question of this article is: “How the jurisprudence of the
European Court of Human Rights has interpreted the concept of "national
security" in the aforementioned cases?” The present research is written in a
descriptive-analytical method using library and internet sources. The author's
hypothesis is that the judicial procedure has been devoted to editing and revising
this concept to change and adjust it from a one-dimensional and government-
oriented concept to a multi-dimensional and people-oriented concept, in such a
way that the interests and aspirations of all groups and communities living in a
country are provided based on the components of national security in that
government.
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Extended Abstract

1. Introduction

National security is the most basic area in
every society, both in terms of recognition
and its subject. National security is known
by the criterion of "absence of threat to
the state-nation" based on which the state
and the nation are both subjects of
national security. From this point of view,
national security has a direct connection
with the individual and the government.
Trying to achieve a desirable level of
national security in a sustainable manner
has always been one of the main strategies
and goals of political systems. National
security studies can be followed in two
traditional and modern approaches. The
traditional approach is almost equivalent
to strategic studies in Western countries
and has a military aspect while the new
approach has a broad view of various
aspects of national security. It seems that
the current complex world, more than
ever, needs this kind of comprehensive
view with military, political, economic,
social, environmental, cyber, etc.
dimensions. Researchers in the field of
national security believe that relying on
the military dimension of national security
is not sufficient in any way for the correct
understanding and full realization of
national security, and it is necessary that
all the considerations related to the
civilian dimensions be placed in the center
of security calculations according to the
conditions and requirements of the day
(Eftekhari, 1999, p. 37) .The main question

of this article is: “How has the concept of
"national security" been interpreted as one
of the reasons recognized in human rights
documents, including the European
Convention on Human Rights, in the
procedure of the European Court of
Human Rights, and how can the court
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balance between the rights of society and
people in this regard?”

2. Methods

The present article has been written in a
descriptive-analytical ~method  using
library studies.

3. Findings

Human rights institutions, especially the
European Court of Human Rights, have
interpreted the rule related to maintaining
national security in such a way that the
sum of its application is to secure the
interests of all communities and
transnational groups living in a country,
and the content of this rule is only in
pursuit of protecting the interests of the
government (even if it does not depend on
the interests of the ethnic group or the
majority society). In this way, by
preserving the human rights of all groups
and people living in the society, "national
security" in its comprehensive sense will
be provided. Despite this, it seems that the
court, especially in the area related to
religious parties, followed an ideological
approach and considered the activity of
religious parties (which demanded the
establishment of a religious government)
to be contrary to the principle of
secularism, democracy, and the norms and
principles of the Convention.

4. Conclusion

By examining the judicial procedure of the
European Court of Human Rights, we
come to the conclusion that the court
decided to adopt an evolutionary
approach and avoid the conventional one-
dimensional interpretation of national
security. In the government-oriented
concept of national security, the general
and reductionist characteristics of this
concept are given. If the civil society and
the government do not reach a
compromise in the definition of the

Sattar Azizi, Hossein Hosseini Mahjoob. The Concept of National Security in the Jurisprudence of the European
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national security, this uncertain situation
may lead to the formation of a critical
situation, a situation that exists in Turkey
between the government and the Kurdish
minority of that country.
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The New York Convention on the Recognition and Enforcement of Foreign Arbitral
Awards (1958) is the most successful multilateral document in the field of international
trade law, designed to increase the efficiency of the arbitral institution. This document,
as one of the most important transnational documents on which the main framework
of the international arbitration regime is based, has been created with the aim of
facilitating the implementation and effectiveness of arbitration as much as possible.
However, Article 5 of the New York Convention has been provided for a condition that,
if fulfilled, the non-enforcement of the judgment would be arbitrated. Some of these
cases, according to Article (1) 5, require citation and proof by the defendant of the
arbitral award in the country where the request is made and are limited to the territory
of the court that recognizes or enforces the award. Others, according to Article (2) 5,

Keywords: prevent the implementation of the needs required by the court of the country of
Obstacles, Award, identification and implementation, and cases such as public order, and the applicability
New York of the dispute. This article examines the reasons for refusing to recognize and enforce
Convention, arbitral awards to address the principle of narrow interpretation in favor of
Enforcement, enforcement and the exclusion of the grounds for non-recognition and enforcement

set forth in Article 5 of the Convention. The New York Convention and International
Commercial Arbitration Act of Iran are reviewed in comparison to each other.
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Extended Abstract

1. Introduction

The New York Convention on the
Recognition and Enforcement of Foreign
Arbitral Awards (1958) is the most
successful multilateral document in the
field of international trade law, designed to
increase the efficiency of the arbitral
institution. This document, as one of the
most important transnational documents
on which the main framework of the
international arbitration regime is based,
has been created with the aim of
facilitating the implementation and
effectiveness of arbitration as much as
possible. However, Article 5 of the New
York Convention has been provided for a
condition that, if fulfilled, the non-
enforcement of the judgment would be
arbitrated. Some of these cases, according
to Article (1) 5, require citation and proof
by the defendant of the arbitral award in
the country where the request is made and
are limited to the territory of the court
that recognizes or enforces the award.
Others, according to Article (2) 5, prevent
the implementation of the needs required
by the court of the country of
identification and implementation, and
cases such as public order and the
applicability of the dispute. This article
examines the reasons for refusing to
recognize and enforce arbitral awards to
address the principle of narrow
interpretation in favor of enforcement and
the exclusion of the grounds for non-
recognition and enforcement set forth in
Article 5 of the Convention.

2. Methodology

In this article, to obtain the results, a
descriptive method has been used to
analyze the data obtained through the
study of the available sources.
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3. Findings

Despite determining the cases of
obstruction in the enforcement of the
arbitration award in Article 5 of the New
York Convention, no clear definition or
interpretation has been  provided
regarding the defenses mentioned in the
Convention. However, according to the
above article, it is clear that the refusal to
execute must be preceded by the request
and reference of the convicted person for
certain reasons in the convention, unless
the cases listed in paragraph 2 of article 5
are proven, which is left to the discretion
of the competent authority in the country
where the execution takes place.
Therefore, for example, the courts cannot
withdraw from its enforcement due to a
mistake in the decision. The exclusive
feature of the exceptions to the
enforcement of the vote in the New York
Convention is that they must be
interpreted narrowly.

4. Conclusion

From the examination of the existing
procedures, it appears that the courts
tend to interpret Article 5 narrowly and
cases of refusal to implement are
considered exceptions to the rule of the
necessity of enforcing foreign arbitral
awards. That is, the New York Convention
is more focused on the implementation of
international = commercial arbitration
awards and international investment
arbitration awards, and the judges of the
courts  pay  attention to  the
implementation of arbitration awards by
complying with it. Also, to solve the
conflicts that occurred in finding the main
purpose of the convention, the practical
procedure is to put forward the arbitration
agreement which is the manifestation of
the will of the parties. After that, in cases

Homayoun Mafi, Mahshid Eshaghi. Obstacles to Recognition and Enforcement of New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards (1958) and International Commercial Arbitration Act of
Iran (1995)
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such as competence, the role of the law of
the parties becomes important, while in
cases such as violations in the formation of
the arbitration court or the principles of
arbitral proceedings, the law of the seat of
arbitration plays an alternative role so that
ambiguity can be resolved. In examining
the aforementioned cases, the courts
refuse to enter into the nature of the
decision and only deal with the objected
case, thus maintaining the independence
of the arbitrators.
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The principle of active personal jurisdiction, as one of the aspects of extraterritorial
jurisdiction, applies to crimes committed by a citizen of a country outside the
territory of that country. Based on this principle, the courts of the country of the
criminal will have jurisdiction under the conditions that are agreed in the
international field. In this article, by using the descriptive-analytical and library
method, by addressing the legal ambiguities surrounding this principle in Iranian
Criminal Law and its solutions by looking at British Criminal Law, it has been
obtained that in the British Criminal Law, while the crimes under this principle only
include very important crimes such as murder, intentional assault, polygamy, and
such examples, all internationally agreed conditions, including the conditions of no
prior trial and the prohibition of double punishment, and mutual guilt are accepted
and the British Criminal Law applies its jurisdiction to all crimes covered by this
principle. Hence, it has greater compliance with international standards. However,
in the Iranian Criminal Law, while all crimes, even light crimes, are subject to this
principle, the condition of prohibition of retrial and re-punishment is accepted only
in non-Sharia crimes, and the aforementioned conditions and the condition of
mutual guilt are not accepted in crimes subject to sharia limits, retribution
punishment, blood money, and Sharia prescribed punishments. To solve this
challenge in the Iranian Criminal Law, it is suggested to establish a balance and
create a proportion of legal standards with the internationally agreed conditions and
take measures regarding the duality of crimes and the consideration of punishments
and previous trials for all crimes in compliance with Sharia standards in such a way
that, while preventing damage to the governance of countries, the conditions for
prosecution and punishment of criminals are also provided.
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Extended Abstract

1. Introduction

Expansion of communication, sciences,
and advancement of transportation
industry have also had effects on criminal
phenomena in such a way that the criminal
can easily flee from the country of which
the crime has taken place and continue
their criminal activities in other places.
Therefore, to maintain international order
as well as preventing widespread crimes,
especially those happening outside the
territory of a country, it is essential that
countries can develop their jurisdiction
outside the territory of sovereignty.
Otherwise, it will cause disorder, injustice
and impunity of criminals, which is in the
contrary with the goals of International
Criminal Law. Thus, it is necessary to
predict other principles of jurisdiction to
remove the limitations of applying the
principle of territorial jurisdiction. One
complementary solution to eliminate the
violation of territorial jurisdiction is to
recognize the principle of active personal
jurisdiction .This principle is raised when

the criminal is a citizen of a country of
which that country considers itself
jurisdiction qualified in prosecution and
investigation of the crime. The scope of
this article is to examine the principle of
active personal jurisdiction in the criminal
laws between Iran and England. For doing
so, it is attempted to explain individual
rights in the legal system of Iran and
England and also refer to international
documents.

2. Methods

This article was done by using the existing
sources related to the principle of active
personal jurisdiction in the criminal law of
Iran and England and international
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documents, as well as reviewing and
analyzing the content of relevant
documents. Based on the collected data,
the framework of the mentioned article,
including goals, structure, and legal
sources were determined. The authors of
this article by wusing a descriptive-
analytical method, first defined the legal
sources and basics and then addressed
how active personal jurisdiction must be
applied in legal laws of Iran and England
viewing international documents.

3. Results

The findings of this article regarding the
application of the principle of active
personal jurisdiction in the Iranian
Criminal Law and its compliance with
British Criminal Law, based on the legal
sources and studies, are as follows: Both
Iran and England have accepted the
principle of active personal jurisdiction in
their laws. The examples of the crimes
under this principle are given in Iran's
relevant laws, including Articles 6 and 7 of
the Islamic Penal Code approved in 2013,
which includes all crimes committed.
However, in the BritishCriminal Law,
examples of crimes subject to the principle
of active personal jurisdiction in various
laws include the Offences against the
Person Act 1861, the Criminal Code 1977,
the Civil Aviation Act 1982, the Bribery Act
2010 and various laws at Suppression of
Terrorism, etc, which only includes
serious crimes. On the one hand, In the
Iranian Criminal Law, if the behavior
committed by an Iranian citizen abroad is
a crime according to Iran’s law, regardless
of where the crime is committed, principle
of active personal jurisdiction is
implemented. On the other hand, in the

British Criminal Law, according to the laws
including Article 92 of the Civil Aviation
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Act 1982, if the behavior committed by a
British citizen abroad is a crime both
under the current law of England and that
of the country where the crime was taken
place, the principle of active personal
jurisdiction is implemented.

4. Conclusion

According to the proposed hypotheses
and findings, this article concludes that in
the criminal laws of both countries,
accepting the rule of protecting nationals
and preventing criminals from going
unpunished is accepted by the legislators
as a condition governing the principle of
active personal jurisdiction, i.e., in the
Iranian Criminal Law, examples of active
personal jurisdiction crimes constitute all
kinds of crimes while in the British
Criminal Law, examples of active personal
jurisdiction crimes are limited to specific
and serious crimes which are mentioned
in various laws. Furthermore, in the
Iranian Criminal Law, the condition of
prohibiting retrial according to Articles 6
and 7 of the Islamic Penal Code approved
in 2013 is only accepted for non-
prescribed religious crimes while it is not
accepted in the crimes subject to religious
limits, retribution punishment, blood
money, and punishment prescribed by
religious. The case is different in the
British Criminal Law, however. The

Volume 7. Issue 1. Serial Number 11. Spring 2023. Pages 169 to 188.

condition of prohibiting retrial is applied
in all crimes covered by this principle; this
condition is also accepted by the
international community according to
paragraph 7 of Article 14 of the
International Covenant on Civil and
Political Rights 1966. In the Criminal Law
of Iran, regarding the condition of mutual
criminality, the criminality of the act
committed in Iran is emphasized by the
legislator. This is while In the Criminal Law
of England, the condition of mutual guilt is
accepted. Furthermore, the condition of
trial in absentia is rejected in the criminal
laws of both Iran and England regarding
the application of the principle of active
personal jurisdiction.
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In this research, it has been examined that on what basis and under what
circumstances, the breach of the contract creates a right to compensation and
the right of termination from the viewpoint of Iranian and Egyptian law and
Islamic jurisprudence. Using an analytical-descriptive method, it has been found
that in the Egyptian law, after breaching an obligation, the oblige is free to keep
the contract and receive damages or terminate it, while in the Iranian law and
Islamic jurisprudence, the first right available is the obligation of the obligor to
fulfill his obligation. In the Iranian law and Islamic jurisprudence, the right to
terminate an agreement is the result of the failure of specific performance, not a

Keywords: confrontation of obligations or a fundamental breach. It is based on the rules of
Damages, Termination of | TOrt, not breach of contract. Also, in the Egyptian law, contrary to the Iranian law
contract, Egypt, Iran, and Islamic jurisprudence, one of the conditions for claiming damages or
Breach of contract terminating a contract is to send a notice to the obligor to fulfill the obligation.

Against Article 230 of the Iranian civil code, regarding the agreement on damages,
in the Egyptian legal system, the courts have authority to adjust the agreed
amount.
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Extended Abstract

1. Introduction

Compelling the promisor to fulfill his
promise is one of the most important
remedies for breach of contract. This can
be seen in Islamic Jurisprudence as it has
been emphasized in Islamic teachings and
researches, so that it is usually considered
as the first right for promisee. In the
Iranian law, although there is an opposite
view, according to the popular view and
the practice of the courts, as long as it is
possible to perform the contract even by
specific performance, there is no reason
for termination. In the Egyptian law,
despite the silence of the model law
(France), by applying the Islamic
jurisprudence approach, a similar method
has been accepted. Notwithstanding, the
oblige has option to select between
specific performance and the termination
of the contract based on the theory of
confrontation reciprocal obligations

According to the literature, the lack of
general research on this regard is so
obvious that it is valuable to pay attention
to this subject especially with a
comparative view and with an emphasis on
judicial procedure. The Egyptian law is
important as the French law and the
Islamic jurisprudence partially affect it and
it is a pioneer Islamic country in the
codification of the Civil Law. In this way, it
is possible to compare the Iranian law and
the judicial procedure with the Egyptian
law to know the similarities and
differences between these two systems in
this field.

Based on these explanations, we will
have an attempt to answer to the following
questions: “What is the basis of
contractual liability for breach of contract
in the Islamic jurisprudence, the Iranian
law, and the Egyptian law? Is it possible to

Comparative Law Semiannual

establish a comprehensive theory in the
field of the right to terminate the contract
under breach in the Islamic jurisprudence?

2. Study Method

The present article has been written using
a descriptive-analytical method to analyze
the library studies.

3. Findings

Reciprocation = between  contractual
obligations is the main basis for the
emergence of the right to terminate the
contract under breach in the Egyptian law,
while this ability is available in the Iranian
law and Islamic jurisprudence based on
the failure to specific performance and
special rulings.

4. Conclusion

In the Islamic jurisprudence and Iranian
law, if the contract is valid, obligation
under it must be performed based on the
emphasis of Islam and legislator on
performing the obligations. Therefore, if
one of parties to the contract breaches the
contract, he will be forced to do it. Such an
approach in the Islamic jurisprudence and
Iranian law has caused a focus on the
method of specific performance. Thus,
especially in the Islamic jurisprudence,
efforts are made to fulfill obligation using
various means from direct performance to
imprisoning the obligor. It can be well
understood that until the fulfillment of the
obligation is possible, it is not the time to
arise the right to damages for non-
fulfillment of the obligation or breaking
the contract. From this point of view,
simply breaching the commitment does
not give the other party the right to
terminate for the other party. Also, the
necessity of the violation that creates such
a right to be fundamental is also
ambiguous. From this point of view, the
acceptable theory is the theory of the right
of rescission arising from the excuse of the
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obligee with special and exceptional rules.
Moreover, in the Egyptian law, the
obligation of the obligee to perform the
same contractual obligation is possible in
addition to cancellation or damages.

In the Egyptian law, the promise will be
entitled to damages if he has given to the
obligor a notice, incur losses, and can
establish causation between the loss and
the breach of the obligation. Regarding
fault requirement, the mere failure to
fulfill the obligation is considered as fault.
The same conditions are available in the
Iranian law albeit with this difference that,
except in the case of damages for late
payment, there is no obligation to provide
a warning to the obligor. Also, in the
Egyptian law, the termination of the
contract under the breach of obligation
must have a warning to the obligor and
filing a lawsuit in court, while, as a rule,

Volume 7. Issue 1. Serial Number 11. Spring 2023. Pages 189 to 206.

this is not necessary in the Iranian law and
Islamic jurisprudence.
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Measuring the will of the perpetrator at the time of withdrawing from committing a
crime in proportion to whether it is voluntary or involuntary is one of the most
important topics of attempt of crime since the main core of renunciation is the
spiritual element, which cannot be easily understood. Therefore, it is necessary to
make a fine distinction between voluntary and involuntary withdrawal by codification.
Finally, in this article, by using the descriptive-analytical and library method, it was
found that there are two types of withdrawal criteria for the existence of conditions
beyond the perpetrator's will. The first category is human obstacles, which are either
third parties or victims, and the second category is non-human obstacles, which are
either indirect obstacles or direct obstacles related to crime. In the first type,
withdrawal is involuntary, and in the second type, indirect obstacles are voluntary
withdrawal, and in direct obstacles, involuntary withdrawal. The American Criminal
Keywords: Law has r'eg'ulated Vglgntary withdrawal by adding the pk.lrase “full intent to vt/ithdraw"
Attempt of crime, an.d specifying goqdltlons §uch as the presence of a th.qu party, the severity of the
Withdrawal crime or the victim's resistance, or changing the criminal purpose of voluntary
' withdrawal. In contrast, Iran's approach is only accepting the principle of withdrawal

Voluntary, ; ! : : :
Involuntary, w1thout' stating the. rules. .Therefore, it seems that the Amerlcan' approach in
Suspension of expressing the rules is considered more efficient. However, the attention of the two
intent, criminal systems to the development of the circle of renunciation to prevent the crime
Regulatoryism or sometimes the irreparable damages of the total crime and to encourage the

criminals to avoid committing the crime seems to be considered.
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Extended Abstract

1. Introduction

The legal systems of Iran and the United
States have basically adopted a single
approach to accept withdrawal while
adopting different approaches when faced
with it since the core of these differences
is in the scope of exclusion. In fact, the lack
of precise rules in determining the
boundary between the voluntary and
involuntary withdrawal has made this
issue challenging. In other words, by
adopting a criterion, we ensure that the
definite intention of the perpetrator is
suspended at any moment due to factors
outside of his will, or that he desists from
continuing the crime by his own will. A
person's firm will to commit a crime or
refrain from it cannot be leveled and
punished because it is an internal and
sensual act. Therefore, this important
thing should be sought in the obstacles
outside of the person's will. Accordingly, in
this article, to measure the domestic law in
a comparative manner with the United
States, we will address these questions:
“What are the factors outside of the will of
the perpetrator? Which country has
adopted more efficient rules? Should
every obstacle be considered involuntary
withdrawal? Which country has adopted a
more efficient approach in the face of
leaving crime at will?” In the following, we
will address these questions using a
comparative approach.

2. Methods

This research uses a descriptive-analytical
method and a comparative approach to
analyze the data obtained from the library
study.

3. Findings
In American Criminal Law, a more
effective approach is adopted to criminal

Comparative Law Semiannual

renunciation due to the expression of
rules such as the presence of a third party,
the difficulty in committing a crime, the
risk of detection and arrest, and the use of
the term full intent.

4. Conclusion

Renunciation of the crime, continuing the
crime, or leaving the crime at will is
accepted in the two criminal systems of
Iran and the United States. Nevertheless,
despite the existence of a single approach
in the principle of acceptance of
renunciation, the two criminal systems of
Iran and the U. S. have adopted different
approaches to it. In the Criminal Law of
Iran, the legislator, without stating any
rules in Article 124 of the Islamic Penal
Code approved in 2012, simply points out
that abandoning a crime voluntarily is not
a cause for prosecution, unless it is the
predestined act of committing a crime,
which is sentenced to the same
punishment. However, in American
Criminal Law, the legislator expresses the
rules in paragraph 4 of Article 5-01 of the
Model Penal Code in such a way that the
presence of a third party, the difficulty of
committing a crime, the risk of detection
or arrest, and the change in the criminal
purpose do not indicate the complete
intention of criminal withdrawal. In
addition, in American jurisprudence, the
special circumstances of the victim, such
as the threat of the criminal or pregnancy
in the crime of trespassing, are considered
as involuntary obstacles in renunciation of
the crime. It seems that the American
approach is more effective in stating the
rules. Nevertheless, accepting the
dangerous state of the perpetrator as the
basis for withdrawal causes the circle of
voluntary withdrawal to be limited. In
contrast, in the Iranian Law, it seems that
the basis of acceptance of withdrawal is
paying attention to the delicate function of
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utilitarianism and preventing irreparable
damages.
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In the system of the Islamic Republic of Iran, despite the acceptance of the
description of the republic for the system and the adoption of an important legal
framework of the "Constitution", it seems that the requirements of this
description and format have not been carefully and completely considered and
elaborated. However, by diluting its concepts, it is thought that the necessary
alignment can be easily created. A review of the Islamic Republic's forty years of
experience shows that many challenges are the result of such an easy-going
approach. In this article, we intend to show that the Constitution is not a neutral
and flexible document at the disposal of the ruling power, and its basic and
conceptual requirements must be understood and considered in the context of
modern public law. Therefore, the Constitution is one of the fundamental
concepts of modern public law and is therefore considered as the object or result

Keywords: of the "social contract", the indication of the primacy of freedom over power, and
Constitution, Dynamic a document and text of the "present” that must be interpreted dynamically and
interpretation, Freedom, | up-to-date, taking into account public opinion. At the same time, it cannot be
Modernity, Social interpreted in a way that ignores or diminishes the basic principles of modern
contract public law, such as the legality of crime and punishment, or the limitation of

power and the incompetence of public authorities.

Extended Abstract

1. Introduction:
Since Iranians decided to modernize their
political and legal system and use the
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western models so far, one of the most
important challenges has been the use of
modern institutions and the possibility of
combining them with local requirements.
Moreover, the degree of the originality of
the imported concepts and terms and the
need to adhere to their content

requirements has also been a complicated
issue, so that it can be said that one of the
most important lasting disputes in the
modernization of governance is the
dispute of terms and legal concepts. In the
meantime, one of the controversial
concepts is the Constitution and the
conceptual requirements arising from it.

Several items have been mentioned as
distinguishing the modern application of
the Constitution from its pre-modern
application, the most important of which
include the instrumentalist view of the
government as an agent of people's well-
being, considering the Constitution as a
document  containing rights and
fundamental freedoms which is at the top
of the pyramid of regulations, regarding it
as a legal document that creates the state,
is rigidity and inflexible, separates the
establishing and established power, and
finally, as a legal document and not just a
political and moral one.

2. Method:

The meaning of modern is also considered
as an interpretation that has an inherent
connection with the context of modern
public law and the concept of republic (of
course, not only in a formal sense); it is
actually against any neutral or
undemocratic and tasteful use. The recent
confrontation is a more sensitive and
challenging confrontation for countries
that decide to modernize and benefit from
public rights in its modern sense despite
their complex historical and cultural
traditions. In other words, the main and
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fundamental confrontation in the
countries in question is between the
modern and valuable aspect of the
Constitution as a modern public law
document, on the one hand, and the
neutral and flexible view as a container
that accepts any substance, on the other
hand. Therefore, we have sought to show
this dimension and interpretation of the
modern use of the Constitution, and
investigate what legal requirements it has
for a system, whether it is possible to put
any substance in it as a container
considering its value foundations, and
whether it can be confronted using any
method.

3. Findings:

From a modern point of view, two
important features can be mentioned for
the Constitution which leave a significant
impact on the realization of the
democratic system: on the one hand, the
constitution is considered as the object or
result of the social contract, and on the
other hand, it is considered as a public law
document. Considering the Constitution
as a manifestation of the social contract, in
turn, has two important effects: the lack of
necessity to include freedoms in the
Constitution and the principle of the lack
of competence of public officials and the
minority of power. However, this
explanation that the freedoms in the
Constitution are usually mentioned for the
four reasons of emphasizing,
guaranteeing, restricting, and regulating
them is considerable. Also, regarding the
Constitution as a legal document of public
law has two important effects: considering
the Constitution as a modern document
which causes the dynamics of its
interpretation and the  significant
influence of public opinion on the
interpretation of the Constitution (the
social dimension of interpretation). It

Seyyed Mojtaba Vaezi. Concept of Modern Constitution and its Conceptual Requirements
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means that the interpreter at any time,
consciously or unconsciously, pays
attention to the public opinion and the
common understanding of  the
Constitution in the society and is
influenced by it.

In addition to the mentioned cases, the
acceptance of the Constitution as a
document of modern public law and the
guarantee of fundamental rights and
freedoms prevents the acceptance of any
concept or understanding at the time of
establishing or interpreting the principles
of the Constitution. Therefore, the
Constitution is not a neutral container in
which any substance can be entered
regardless of its basis and function.
Perhaps the most famous interpretation in
this regard is Article 16 of the Declaration
of Human and Citizen Rights of France,
which declares any system without
separation of powers as unconstitutional.
Also, in this regard, principles such as the
principle of the legality of crime and
punishment, the principle of people's
sovereignty and fundamental rights such
as the prohibition of torture, the principle
of equality and the prohibition of unfair
discrimination, as well as the limitation of
power and the principle of incompetence
of public authorities, are among the
inherent concepts of the modern
interpretation of the Constitution. If it is
violated in a document, it cannot be
considered in its modern and universal
sense.

4. Conclusion:

The interpretation of the Constitution in
the sense of a modern document can be
contrasted with several other ones. Each
of these contrasts and dualities is

Volume 7. Issue 1. Serial Number 11. Spring 2023. Pages 219 to 236.

considered important according to the
context of their application. Considering
its general legal aspect, the Constitution is
considered a current document that
requires a dynamic and up-to-date
interpretation and does not allow us to be
bound by the will of the authors. Also, the
republic's reliance on public will and the
centrality of people's sovereignty in the
structure of modern public law, requires
that the interpretation of the constitution,
as well as its approval, be done in terms of
public opinion while paying attention to its
technical and legal dimensions. Finally,
considering the centrality of freedom, the
interpretation of the principles of the
Constitution should be compatible with
democratic values and not lead to the
violation of important principles such as
the sovereignty of the people, the
principle of legality of crime and
punishment, and the limitation of political
power.
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