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people cannot compensate for it in some cases. Third, if there is financial capability,
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ywores: taken to reduce the damage. The data collection measure in this study was analytical-
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p . descriptive. Moreover, the preventive liability and the feasibility of choosing
reventive . o g . .
measures preventive and deterrent measures in civil liability have been investigated through

Prevention of
Damage, long-term
damages, Principle
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Civil liability. . - P, .
boundaries of the traditional civil liability and prevented damage in the future.

Man-made changes in the structure of new materials and compositions with the aim
of meeting today's needs may cause long-term damage to which current civil liability
cannot respond well. Finding the cause of damage in the long-lasting damages with
their effects in the long run is a specialized issue that is beyond the capability of most
individuals. Thus, first, the attribution of the causal relationship is complex and
sometimes impossible. Second, the extent of the damage is such that even the richest

compensation will not be possible in most cases. Considering these items, there is a
need for prevention in civil liability. In this regard, it is necessary to introduce a new
literature in civil liability so that in case of such damages, preventive measures can be

valid jurisprudential and legal sources, laws and conventions at the national and
international levels. Being inspired by jurisprudential capacities and based on various
rules such as warning rule and obligation to prevention of possible damage, customary
acceptance of prevention in international law and precautionary misconduct can
discuss about revolution in civil liability which has surfed beyond the limited
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Extended abstract

1. Introduction

According to the theorists, nowadays,
human activities should be prudent and
safe for the present and future generations
or their living environment. Thus, it is
necessary to take preventive measures
that are considered as law to guide human
being and prevent the harmful actions of
greedy people.

On the one hand, according to the
constitution, preventive law has been
predicted in some countries such as
Hungary, Italy, Austria, Switzerland,
Portugal, Czech Republic and Poland. On
the other hand, due to the appropriate
jurisprudential support that will be
respondent to any issue at any time, new
approaches can be considered in civil
liability law that make it possible to
prevent future damages.

Since extreme human occupation
around the world in some cases (which
cases did you mean?) caused heavy and
irreparable damages, the compensation of
which is restricted to the rules of
traditional civil liability. So, it is inevitable
to change the boundaries of civil liability.
The current civil liability can be raised
when the damage has occurred. But, given
the irreparable nature of some of these
damages, as well as their long-lasting
effects, it can be claimed that the current
philosophy of civil liability which is the
same as compensation and restoration,
negatively effects the annulment of the
subject (impossible ??) in these issues.
Appealing to preventive measures requires
a change of attitude towards the current
civil liability that will lead to the
transformation of judicial procedures.

This study aims to evaluate the
feasibility of preventive civil liability by
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using the jurisprudence and rules of
international law and to examine the
various dimensions of  preventive
measures as part of the modern civil
liability.

2. Methods

The data collection measure in this
study was analytical-descriptive.
Moreover, the preventive liability and the
feasibility of choosing preventive and
deterrent measures in civil liability have
been  investigated  through  valid
jurisprudential and legal sources, laws and
conventions at the national and
international levels.

3. Research Findings
There are several reasons to adopt
preventive liability.

1. The origin of prevention can be found
in custom. Although in the environmental
dimension, the principles of prevention
are of great importance, it is not limited
only to it. Conventions and laws of some
countries have adopted prevention as a
principle. Hence, it seems that we can
adopt the prevention from custom aspects
as in some countries according to certain
legal principles.

2. Acceptance of preventive
responsibility is associated with rational
and logical justification from the point of
view of the wise (?) as the reason behind
the irreparable damage to society was
unacceptable, and there is no ground to
prevent them in the law.

3. in the case of government and
regulatory bodies, this will be more
tangible that individuals are responsible
not to harm others. Therefore, when this
level of care is not actualized, it can be said
that precaution is not appropriately
accomplished, and in this regard, we can
refer to prevention.

Amin Pahkideh, Javad Porkarami, Saeid Kheradmandy. The feasibility study of preventive civil liability with a
comparative view of jurisprudence and international law
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4. Conclusion

Relying on jurisprudence and some kind of
rules such as warning rule and obligation
to prevention of possible damage and no-
harm, it is necessary to introduce a new
literature in civil liability so that in case of
such damages, preventive measures can
be taken to reduce the damage.

Due to the novelty of preventive
concepts in Iran, a strategic policy in
preventive liability is needed, which needs
to be formulated and presented by an
independent ~ commission  including
experts, representatives of the people and
the  government. Our legislative
authorities should put this important issue
on the agenda and based the law on
prevention in civil liability, future damages
and harmful activities.

Proposed text for the draft
Whenever there is a probability of danger
in the future which may be highly

Volume 6. Issue 2. Serial Number 10. Autumn 2022. Pages 9 to 27.

destructive, temporary-permanent
actions should be taken to avoid losses. In
cases where no other irreparable
destructions occur with the non-
continuance of activity, the relevant
activity is paused until it is corrected.
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In the last decade, the combination of blockchain, distributed ledger technology,
and digital contracts has led to the invention of the modern form of smart
contracts. In fact, smart contract is a self-executing computer software.
Resolving the problem of breaches of obligations-especially among anonymous
interlocutors in the international arena-, reducing the need to physically go to
the court, eliminating major human interventions in the ratification and
implementation of the provisions of the contract are some of the achievements
of this initiative. One question which is raised is that in addition to the basic
conditions of contracts mentioned in Article 190 of the Civil Code, ‘what legal
rules are required in the design of such contracts, especially to protect the public
non-legal entities?’ The present study was done by descriptive-analytical method
to investigate the recent developments of French civil law in order to regulate
special provisions of electronic contracts in compliance with Iranian law.
Findings show that due to the inconsistency of the nature of smart contracts with
current electronic legal contracts, some important legal rules such as good
behavior and commitment of the parties to the full knowledge of the provisions
of the contract may be violated in such contracts. In addition, there is a possibility
of violation of personal or mental criteria governing the correctness of
transactions, such as consent to conclude a contract in the electronic agency. As
a result, using the jurisprudential rule of Estimar, the maximum authority of the
electronic representative is to provide advice in concluding a contract, and the
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will of individuals cannot be considered as defeated by predetermined computer
i algorithms. Therefore, the proposed solution in order to express the full will of
parties is to use smart combined contracts (code and text).

Extended abstract

1. Introduction

In recent decades, as a result of the
development of computer science and
Internet networks, followed by the digital
revolution at the beginning of the 21st
century, new methods for the formation of
electronic contracts have been invented.
Computer scientist Nick Sabo first
introduced the basic idea of smart
contracts in 1996. He defined smart
contract as a computerized exchange
protocol that enforces contract terms. In
his next articles, he offers a new definition
of smart contracts combined with
blockchain technology. Since it is difficult
and in some cases impossible to translate
all contract terms from natural human
language into computer code, this issue is
examined in the present study by
investigating recent developments in
French civil law and some of its
innovations in electronic contracts.

2. Methodology

The writing method is descriptive-
analytical and it is based on the
comparison of Iran’s law with France’s.

3. Findings

One of the important advantages of smart
contracts is the ability to enforce and
guarantee the fulfillment of obligations.
On the one hand, Unlike traditional
conventional  contracts (paper or
electronic), smart contracts are capable of
eliminating the major problem of breach of
obligations to a large extent. On the other
hand, inflexibility, risk of cyber-attacks,
and lack of legal regulation for blockchain
technology and smart contracts in the

national laws of most countries are the
current challenges of using such
contracts. As the recent developments in
French civil law have been discussed, the
courts of France seem to consider the
terms of electronic contracts in the new
version of the civil law to accept the legal
validity of smart contracts, and until the
legislation of new acting rules in this
regard, the current legal principles in civil
law will be the criterion for the courts.
Fortunately, the traditional mechanism of
offering and accepting smart contracts is
not a problem. However, it is possible for
lawmakers to set new standards for
announcing consent and the method of
expressing intent to enter into smart
contracts. French courts now want to
attribute the actions of a software
program to a person or organization that
knowingly uses it and the theory of e-
representation is not very popular in this
legal system. Therefore, using the rule of
Estimar in Islamic jurisprudence, the
advisory opinion of oracles of smart
contracts can be accepted and taken into
account in order to enforce the will of
individuals in including? smart contracts
in designing a computer program.

At present, the parties to the smart
contract should be careful because no
specific legal standards have been
developed yet in the following cases,
which are: 1. what positive actions should

be taken regarding the declaration of
mutual consent of the parties to the smart
contract? Because of the spirit of French
civil law- followed the mental theory-,
recognizes the satisfaction of individuals
from the internal factors of the parties that

Mojtaba Dehghani Tafti, Marzieh Afzali Mehr, Rabia Eskini. A comparative study of the legal requirements for
designing digital smart contracts In Iranian and French law
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cannot be converted into a computer
program. 2. Which terms of the contract
can the parties access and know? 3. How

do they access the contractual terms? 4.
And finally, how do the parties to the
contract communicate regarding the
control of the electronic agent acting on
their behalf?

As discussed, the technical nature of
smart contracts is different from
conventional electronic contracts, and the
French legislator, based on Article 1127-3 in
the new civil law, has not formulated
additional requirements regarding the
validity of electronic contracts that are
concluded by email exchange between the
parties due to the ability to refer to
electronic writings in courts.

However, the analysis of the present
study leads us to the conclusion that on
the one hand, there is a lack of sufficient
regulations, experience and judicial
procedure in the field of blockchain and
distributed offices, even in the French law
and common law systems. On the other
hand, because of the possibility of a wide
range of smart contract design models, it
is almost impossible to reach an accurate
conclusion about the legal status of such
contracts. Each type of smart contract
must be analyzed separately according to
an applicable law, because even if the
smart contract seems legally binding at
first glance, it may not be recognized as a
legally binding contract in some countries
with different legal systems.

4. Conclusion

Using a combination of traditional
contracts, the newly distributed ledger,
and the Internet of Things is a good option
for designing a legally binding smart
contract. The result of this method is to
ensure the declaration of intention and
consent of the parties, to behave in good

Volume 6. Issue 2. Serial Number 10. Autumn 2022. Pages 29 to 51.

faith, and to have sufficient opportunity to
be fully aware of the terms of the smart
contract and what constitutes the basic
terms of the contract. Of course, the
article 1127 of the new French Civil Code
sets special requirements for the
protection of non-professionals who
generally do not have sufficient legal
information, such as the information of
using natural language and terms of the
contract, the opportunity to modify data
and to negotiate. These regulations could
be considered in B2C type electronic
contracts, which is useful in designing and
legislation the legal rules of smart
contracts in the Iranian legal system,
because these criteria are in accordance
with the general rules of Islamic
jurisprudence. However, simpler legal
requirements can be imposed to facilitate
international trade relations between
professionals and companies that have the
appropriate legal facilities.
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around the answer to the basic question of ‘what negative role the media plays in
increasing crime rates in societies from the perspective of criminology and its
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Extended abstract

1. Introduction

The branch of cultural criminology, has
more explained and investigated the role
of the media in committing and preventing
crimes than the other branches. Thus, this
research is prepared and organized in a
descriptive-analytical ~ method, and
centered around the answer to this basic
question that ‘from the perspective of
cultural criminology, what effect does the
media have on committing crimes and
preventing them in societies?’ The findings
of the research confirm that, in some
cases, this effect takes place in the light of
the reflection of information related to
crimes, such as the normalization of crime
and the spread of violence or imitation and
learning, etc. Cultural criminology also
believes that the media through moral
fear, populism approach and the like will
be effective in increasing crime. Other
theories such as the theory of ruling
ideology, pluralism and labeling are also of
the same opinion on the effect of media on
crime. The results of the research also
indicate that the capacity of the media is
also effective in the space of preventing
and dealing with crime, and it has
acceptable functions to prevent crime in
different topics such as public education
and notification of preventive measures.

2. Methods

The findings of the research show that the
media is a double-edged tool and can have
both negative and positive effects.
Considering the different viewpoints, the
aspect that is desirable from the author's
point of view and seems to be less
mentioned, is the serious will of the
governing media systems to recognize the
existing pests with causing the least
amount of damage.
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3. Findings

The research method was descriptive-
analytical, inferred with a theoretical and
fundamental method and there are
suggestions and solutions attached at the
end. Before entering into the analysis of
the nature of the subject, it is necessary to
present the existing views. In the following
few sentences the process of doing this
research is explained. First, the
introduction is mentioned which is
followed by an explanation of the subject.
Second, the existing theories are
examined. Third, the negative effects and
examples of the media on committing
crimes are pointed out and finally
solutions are proposed.

4. Conclusion

The results and findings of the research
confirm that traditional and modern media
effect on committing crimes. This effect
emanates from some cases such as the
normalization of crime and the spread of
violence, imitation, learning and an
increase in Crime rates. In this regard,
cultural criminology believes that the
media will be effective in increasing crime
through moral fear, broken windows
theory, social control theory, populism
approach and the like. Other theories such
as the theory of ruling ideology, pluralism,
pressure and abnormality, labeling and
differential bonding are also of the same
opinion on the influence of the media on
committing crimes.

The results of the research also indicate
that the capacity of the media, in addition
to its effect on the commission of crime, is
also effective in the space of preventing
and dealing with the commission of crime.
In different kind of discussions such as
public  education, notification  of
preventive measures, modification of
media programs, dealing with media
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violence, especially in the field of children
and teenagers, it is good to use virtual
space to prevent crimes. Various theories
of social expectations, individual and
structural functionalism, theory of
accumulation and theory of cultural
formation, agree that the media can be
used to prevent crime. Overall, the media
is dual-function; an increase in the
number of crimes, and a reduction of
crimes are respectively its disadvantage
and advantage.

Following of the obtained results, the
proof or rejection of the hypotheses
should be mentioned. Based on our
primary proved hypotheses in the
research, the postmodern foundation and
cultural criminology theories believe that
the media cause crimes through
education, modeling and promotion of
consumerism, advertising and violence. As
it is proved through the research, based on
the theories of cultural criminology, crime
is presented as a commodity to be offered
to the audience

Another hypothesis regarding what
kind of crimes occur in the society
through the media was also proved. Many
crimes are committed due to the influence
of the media, because some of the
methods of committing them or criminal
ideas are learned through the media.
Media may cause the commitment of
different kind of crimes such as those that
have an imitative aspect, such as robbery,
or many crimes that occur in groups and
gangs, such as kidnapping or those related

Volume 6. Issue 2. Serial Number 10. Autumn 2022. Pages 53 to 75.

to narcotics and also, crimes that do not
require physical presence, such as those
committed through cyberspace, hacking
and phishing,

The final hypothesis in this research
was to find the solutions to deal with the
impact of the media on committing
crimes. Due to the situational and social
prevention  capacities, issues like
establishing laws and regulations on the
media, classifying the access to the media
based on age groups, culture building and
educational using, can be considered as
solutions. Moreover, the prohibition of
showing extreme violence, the prohibition
of the way of committing various crimes in
the media, and the prohibition of
publicizing some crimes by the media due
to their influential content, are among
other solutions that were mentioned in
this research.
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Abstract

The Lis Pendens doctrine has been recognized as a means of preventing parallel
proceedings in private international law in most Roman-German countries. In
Iranian law, this doctrine was accepted as one of the objections and obstacles to
proceedings in domestic lawsuits according to paragraph 2 of Article 84 of the Code
of Civil Procedure. However, in an international lawsuit explicitly under Article 971
of the Civil Code, the same lawsuit in a foreign court does not remove the jurisdiction
of the Iranian court. This approach, which is based on the doctrine of national
sovereignty and disregard for the principle of Comity for the action of the foreign
court, has provoked criticism from some legal scholars. However, recognizing this
doctrine in the private international law of countries can increase legal certainty,
reduce trade and litigation costs, provide more confidence in international
investment, and ultimately administer justice. Therefore, the aim of this study is to
examine the approach of Roman-German legal systems, including the laws of France,
Switzerland, and Italy. In this article, the possibility, conditions, and effects of
accepting the Lis Pendens doctrine in private international law of Iran is explored,
that will take a step towards the legal development of the country. These studies
showed that in Iranian law, implementing legal and economic necessities require Lis
pendens doctrine in international litigation under certain conditions. An Iranian
court is allowed to take a step towards the legal development of the country by
implementing Lis Pendens doctorine. The Iranian court is allowed to close the case
in favor of the jurisdiction of the foreign court until the final verdict is clarified.
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Extended abstract

1. Introduction

International trade and international
investment are growing rapidly. This has
led to the commercial activity of legal
persons in other countries. Despite the
positive results of this business, inevitable
negative results including the possibility of
a lawsuit in one jurisdiction or two or more
countries, and legal dispute have
increased,. A lawsuit in two or more
countries occurs when different relevant
factors are considered instead of one
factor to determine the jurisdiction of the
courts to hear a particular lawsuit, and as
a result, each party files its lawsuit in
different countries (Seljuqgi, 1399), which
results in parallel proceedings. The
problem of parallel proceedings can also
arise between the courts of one country,
between the courts of different countries,
between arbitrators or arbitral tribunals,
or between courts and arbitrators
(Janeckova, 2107). The negative
consequences of such a thing, on the one
hand, cause a waste of time and impose a
lot of costs on the litigants and the court,
and on the other hand, can even pose a
serious threat to the administration of
justice by issuing contradictory verdicts
(Calamita, 2006). Thus, in order to prevent

parallel proceedings, two doctrines of
"Forum non competence” in the common
law system and " Lis pendens" in the
Roman-German legal system are provided
in the legal systems of the world.

In Iranian law, according to paragraph 2
of Article 84 of the Code of Civil Procedure,
the legislator prevents repeated lawsuits
by accepting the doctrine of the matter in
domestic lawsuits. However, it does not
accept the possibility of raising such an
objection in international lawsuits, and in
the second part of Article 971 of the Civil
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Code, it explicitly states: ".. the same
lawsuit in a foreign court will not remove
the jurisdiction of the Iranian court.". Most

Roman-German countries, on the other
hand, have accepted the doctrine in their
private international law under certain
conditions. Therefore, the purpose of this
recent study is to investigate the
possibility of designing, conditions and
effects of the Lis pendens doctrine in
Iranian law through a comparative study.
Therefore, in this study, after examining
the means of preventing parallel
proceedings in the world legal systems
and the Lis pendens doctrine of private
international law in the Roman-German
countries, finally the Lis Pendens doctrine
of private international law in Iran was
studied.

2. Methods

Most Romano-Germanic countries,
contrary to Iran's private international
law, have accepted the Lis Pendens
doctrine in their private international law
under certain conditions. Therefore, the
recent study compares the approach of
the Roman-German legal systems,
including the laws of France, Switzerland
and Italy with the Lis Pendens doctrine,
and evaluates the possibility of its design,
conditions and effects in Iranian law.

3. Findings

This research showed that in the legal
systems of most Roman-German
countries, the Lis Pendens doctrine has
been proposed in order to prevent parallel
proceedings that impose a serious threat
to the administration of justice. In this
doctrine, contrary to the doctrine of
Forum non competence, the criterion is
"trial time", which leads to an increase in
the predictability and efficiency of the
courts. In Iranian private international law,
Article 971 of the Civil Code, which has
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been in force for almost a century, does
not explicitly state that the same lawsuit
has been filed in a foreign court, which
does not invalidate the Iranian court;
Because in the past, accepting the
doctrine raised in international lawsuits
due to the principle of national
sovereignty and their independence, was
considered expedient. In the regulations
of most Roman-German countries,
including the jurisprudence of France,
Italy and Switzerland, this doctrine is
based on the principle of Comity for the
action of the foreign court. Also, the
administration of justice is done by
preventing parallel proceedings that waste
the time and money on both parties and
Imposition of unnecessary liability on the
courts.

4. Conclusion

The results show that due to the
prevalence of legal and economic
necessities, there is no choice but to
accept the Lis Pendens doctrine of Iranian
international law, such as the laws of
France, Switzerland and Italy. Therefore,
by amending Article 971 of the Civil Code,
it must be brought closer and harmonized
with international requirements. Of
course, creating a balance between the
principle of national sovereignty and
mutual respect requires the recognition of
this doctrine in Iran's private international
law, like other Roman-German law to be
conditional. Therefore, it is suggested that
the legislator in the next amendment to
the Code of Civil Procedure, stipulates in

Volume 6. Issue 2. Serial Number 10. Autumn 2022. Pages 77 to 96.

one article by removing the second part of
Article 971 of the Civil Law: “If a lawsuit
between the same parties in a court of
another country has already been filed and
is pending, or if it is not the same lawsuit,
a lawsuit that is fully related to the
plaintiff’s claim, the Iranian court should
suspend the hearing, provided that the
matter is not within the exclusive
jurisdiction of the Iranian court and the
foreign court issues a recognizable and
enforceable sentence within a reasonable
time. 1- If after the seizure, the foreign
court rejects its jurisdiction or the foreign
sentence is not enforceable and
identifiable according to Iranian law, the
request of either party will continue. 2- In
the event that an enforceable sentence is
issued and identified by a foreign court,
the domestic court must issue a rejection
of the lawsuit."
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In Iranian law, it will be possible to resort to the guarantee of performance of
breach of contract, when the deadline for the performance of the contract has
arrived but the obligor has not fulfilled his obligations, but it is possible before
the deadline to fulfill the obligation, based on the explicit declaration of the
obligor or according to Under the current circumstances, one of the parties to
the contract understands conventionally and reasonably that the obligation will
not be fulfilled within the stipulated time, in this case, it is necessary to resort to
the guarantee of breach of contract, including termination, as stated in Article 72
of the 1980 Convention on the International Sale of Goods. The existence of the
right of termination due to anticipated violation" has been specified. But it is not
specified in Iranian law. The purpose of this article is to examine this theory and
the extent to which this right of termination can be reflected in Iranian law and
the relationship of this rule with Iranian legal rules and to explain that its
acceptance does not conflict with any of the rules governing Iran's legal system
and can be used alongside other rules can be applied and it can be accepted in
Iranian law.
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Extended abstract

1. Introduction

From the point of view of the parties, the
most important issue after concluding the
contract is the timely fulfillment of the
contractual obligations, and breaching the
contract is never in the interest of the
contracting parties. There is a possibility
in long-term contracts that sometimes
one of the parties is willing or able to fulfill
the obligations before the due date. If not,
what will be the legal remedy in this case?
In different legal systems, to protect the
rights of the party affected by the
contract, measures such as the obligation
to fulfill the same obligation, termination
or suspension of the contract have been
considered. However, less attention has
been paid to this issue, whether it is
possible to imagine the right to cancel or
suspend the fulfillment of obligations
before the due date for the fulfillment of
obligations due to anticipated violations?
One of these rules is "the existence of the
right of termination before the due date of
execution due to anticipated violation"
which is stipulated in Article 72 of the
1980-Vienna  Convention on  the
International Sale of Goods. In this article,
while explaining the nature and concept of
the theory and its effects and guaranteeing
its implementation in the convention, the
principles and foundations of this theory
in Iranian law are examined to find out
whether this theory can be accepted in
Iranian law.

2. Methods

The research method in this research, like
most researches in humanities, is mainly in
the form of library and documents. The
method of data analysis in this research is
descriptive and analytical. And the
methods of logical and rational and
inductive arguments are used, which will

Comparative Law Biquarterly

be based on library studies and original
sources and relying on known legal
principles of legal doctrine and also based
on the analysis of the opinions of courts
and arbitration tribunals.

3. Findings

Research findings:

1-Referring to the principle of the
necessity of contracts cannot prevent the
implementation of the theory of
anticipation of violation, because the
principle of necessity obliges the parties to
maintain the contract, but not in every
situation. In fact, the commitment of the
parties to the provisions of the contract is
accepted by the law and customs to the
extent that the rights of the parties and the
fairness of exchange are respected. In
other words, it is necessary for the
agreement of the parties not to impose the
contract on one of the parties. By
presenting a new interpretation of this
principle, it can be seen as the meaning of
fulfilling the reasonable and conventional
expectations of the parties during the
contract.

2- In this theory, the breach of the
contract is only foreseeable, so the other
party cannot be allowed to rule on the
breach of the contract based on
guesswork and probability, and it is not
wise to oblige the obligee to wait until the
execution of the contract. Therefore, it is
the way to balance it, based on concrete
and objective criteria, this theory is
considered to have the effects of a real
violation.

3- Some of the bases mentioned for the
theory of violation prediction go back to
the principle of the rule of will in
contracts, the interpretation of the wills
and requirements of the agreement of the
parties during the conclusion of the
contract. From this point of view, the
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provisions of the theory can be justified
either based on the direct will of the
parties in the contract, or based on the
implied will of the parties, which is the
customary assumption of the contract.

4- Although the theory and its
foundations are not specified in the laws of
[ran, but the basis of violation of an implied
condition accepted by an entity can be
adopted as the basis of the theory, with
this analysis, the right to terminate the
original contract as a guarantee for the
implementation of the violation of the
condition It is implied for the other party.

5- The prediction of the above theory
in the international legal documents is
evidence of the existence of an
international custom regarding the
contents of the theory and indicates the
wisdom of the collective wisdom of the
world and justifies the right of suspension
or termination for the obligor. Relying on
these foundations, it can be said that this
theory not only does not conflict with the
rules and principles governing contracts in
Islamic and Iranian law, but it can be
accepted as a new theory in contract law,
and the effects and rulings resulting from
it can be accepted. justified in domestic
law. Despite this, it is appropriate for the
legislator to clarify this theory in Iranian
law to remove any ambiguity and doubt.

4. Conclusion
Different legal systems use different
methods to prevent or compensate

Volume 6. Issue 2. Serial Number 10. Autumn 2022. Pages 97 to 120.

damages in the law of contracts, but
regardless of the conditions and
circumstances in contractual relations,
there will be no necessary efficiency and
effectiveness, the theory of the article
approved by the Convention on the
International Sale of Goods in 1980 -
Vienna, today it is considered one of the
important rules of international trade law
and it has many effects and benefits, such
as: preventing contractual damages or
increasing them and actually dealing with
damages, creating peace of mind for the
parties and exiting the parties around the
contract from Uncertainty, instability and
worry about the future and the possibility
of concluding a new contract with a third
party seller or the possibility of replacing
goods and speed in the field of commercial
transactions, and in general insisting on
the guarantee of anticipating violations
such as suspension and termination frees
the obligee from the burden of obligations.
A contract that will be violated in the
future is a good guarantee to prevent
losses in a contractual relationship. The
right of rescission with the conditions and
effects listed in Article 72 of the
Convention does not exist in Iranian law,
but the examination of jurisprudence and
legal institutions of the Iranian legal
system indicates the existence of the
necessary grounds for accepting the above
theory in Iranian law. Also, this theory can
be justified based on the implicit condition
that an institution is accepted.
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The deadline for a third-party litigation in Iran is until the end of the first hearing,
while in France until the end of the investigation .Third-party involvement in the
appeal stage is one of the exceptions to the principle of prohibition of
interference by persons other than the parties to the case. In two legal systems
of Iran and France, these two Fights are acceptable in the appeal stage. A
comparative study of the two entities in the two legal systems shows that in most
rules they are similar and there are slight differences between them. The
condition of acceptance of a lawsuit in France is the transformation of the lawsuit.
The transformation of litigation occurs when new facts of truth are discovered.
The jurisdiction of a judge to obtain a third party under certain conditions in
French law is another difference with Iran. Third-party Claims in French law are
admissible upon termination, while in Iran this is not possible. Some of the rules
of third party intervention in the appeal stage are not mentioned in the law and
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a third party under certain conditions in French law is another difference with
Iran. Third-party Claims in French law are admissible upon termination, while in
[Keywords] Iran this is not possible. Some of the rules of third party intervention in the appeal
stage are not mentioned in the law and must be determined by law.

Keywords:

*Corresponding Author: Majid Aziziyani
Address: PhD in Private Law, Faculty of Judicial Law, Email: majidaziziyani@gmail.com
University of Judicial Sciences and Administrative
Services, Tehran, Iran

Majid Aziziyani, Siamak RahPeik. Third-party litigation in two legal systems of Iran and France



https://doi.org/10.22080/lps.2022.23436.1332
https://dorl.net/dor/20.1001.1.24237566.1401.6.2.6.5

Volume 6. Issue 2. Serial Number 10. Autumn 2022. Pages 121 to 141.

Extended abstract

1. Introduction:

The deadline for a third-party litigation in
Iran is until the end of the first hearing,
while in France until the end of the
investigation .Third-party involvement in
the appeal stage is one of the exceptions
to the principle of prohibition of
interference by persons other than the
parties to the case. In two legal systems of
Iran and France, these two fights are
acceptable in the appeal stage. A
comparative study of the two entities in
the two legal systems shows that in most
rules they are similar and there are slight
differences between them. The condition
of acceptance of a lawsuit in France is the
transformation of the lawsuit. The
transformation of litigation occurs when
new facts of truth are discovered. The
jurisdiction of a judge to obtain a third
party under certain conditions in French
law is another difference with Iran. Third-
party Claims in French law are admissible
upon termination, while in Iran this is not
possible. Some of the rules of third party
intervention in the appeal stage are not
mentioned in the law and must be
determined by law. The condition of
acceptance of a lawsuit in France is the
transformation of the lawsuit. The
transformation of litigation occurs when
new facts of truth or a are discovered. A
comparative study of the two entities in
the two legal systems shows that in most
rules they are similar and there are slight
differences between them. The deadline
for a third-party litigation in Iran is until
the end of the first hearing, while in France
until the end of the investigation. Third-
party involvement in the appeal stage is
one of the exceptions to the principle of
prohibition of interference by persons
other than the parties to the case. In two
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legal systems of Iran and France, these two
Fights are acceptable in the appeal stage.
Some of the rules of third party
intervention in the appeal stage are not
mentioned in the law and must be
determined by law.

2. Methods:

In this article, library and descriptive-
analytical methods have been used.

3. Results:

In two legal systems of Iran and France,
these two Fights are acceptable in the
appeal stage. A comparative study of the
two entities in the two legal systems
shows that in most rules they are similar
and there are slight differences between
them. The condition of acceptance of a
lawsuit in France is the transformation of
the lawsuit. The transformation of
litigation occurs when new facts of truth
or a are discovered. A comparative study
of the two entities in the two legal systems
shows that in most rules they are similar
and there are slight differences between
them.. The condition of acceptance of a
lawsuit in France is the transformation of
the lawsuit. The transformation of
litigation occurs when new facts of truth
are discovered. The jurisdiction of a judge
to obtain a third party under certain
conditions in French law is another
difference with Iran. Third-party Claims in
French law are admissible upon
termination, while in Iran this is not
possible. Some of the rules of third party
intervention in the appeal stage are not
mentioned in the law and must be
determined by law

4. Conclusion:

The deadline for a third-party litigation in
Iran is until the end of the first hearing,
while in France until the end of the
investigation .Third-party involvement in
the appeal stage is one of the exceptions
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to the principle of prohibition of
interference by persons other than the
parties to the case. In two legal systems of
Iran and France, these two Fights are
acceptable in the appeal stage. The
condition of acceptance of a lawsuit in
France is the transformation of the
lawsuit. The transformation of litigation
occurs when new facts of truth or a are
discovered. . A comparative study of the
two entities in the two legal systems
shows that in most rules they are similar
and there are slight differences between
them. The deadline for a third-party
litigation in Iran is until the end of the first
hearing, while in France until the end of
the investigation. Third-party involvement
in the appeal stage is one of the exceptions
to the principle of prohibition of
interference by persons other than the
parties to the case. In two legal systems of

Volume 6. Issue 2. Serial Number 10. Autumn 2022. Pages 121 to 141.

Iran and France, these two Fights are
acceptable in the appeal stage. A
comparative study of the two entities in
the two legal systems shows that in most
rules they are similar and there are slight
differences between them. The condition
of acceptance of a lawsuit in France is the
transformation of the lawsuit.
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Over the past years, one of the most important topics in society today has been
the issue of usury. Despite the religious emphasis on its prohibition, it is
unfortunately increasing in our current society and people often refer to similar
actions of banks in justifying their actions. Knowing how banks act in order to
adopt the necessary policy to control it is important. The issue of usury is has
been denounced based on religious practice, and since Muslim countries,
including Egypt, like Iran, are trying to carry out religious orders, it is important
to know how their banks deal with usury and how it complies with the measures
taken. Iranian banks in this field can be an effective step towards the realization
of Islamic economics, so in this article, using a comparative and analytical
method, we have tried to study usury in Iranian and Egyptian banks so that we

Keywords: can determine its presence or absence in banks. It seems that there is no usury
Legal system, banking in Iran legally, but in practice, it is done in banks in a way that is not free from
contract, crime, usury, religious forms, and in Egypt, due to the way it is criminalized, usury is legal from
Inflation. what is seen in jurisprudence. Known as usury has taken a toll.
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Extended Abstract

1. Introduction

Everyone with a little knowledge of the
sections of jurisprudence deals with the
importance, scope and complexity of the
issue of usury. Usury is a subject that has a
special place in both jurisprudential
research and exploration of economics.

The issue of usury is one of the most
common Sins in economic environments
and is through easy access to large
incomes and is one of the important issues
in jurisprudence, social and economic.

The issue of wusury and how
jurisprudence deals with this phenomenon
is a controversial issue in Islamic
countries. This issue has become
problematic for people who, on the one
hand, consider themselves obliged to
comply with the Shari'a laws and, on the
other hand, needs to obtain a loan
(whether from a bank or ordinary people),.
Many have faced challenges about the
forms of receiving a loan and the manner
of repaying which is in the custom of
Islamic societies, and shows the possibility
of being caught in forbidden usury. It may
also have a worldly punishment according
to the law of punishment of countries.

Despite the religious emphasis on the
prohibition of usury, unfortunately in our
current society is increasing and often
people justify their actions, referring to
similar actions of banks. Knowing how
banks act in order to adopt the necessary
policy to control it is important.
Understanding the performance of banks
in dealing with usury can prevent the
existing sensitivities in Islamic societies
and reduce this problem at the level of
these societies, so considering that this
title has a jurisprudential precedent and is
discussed in Islamic societies, it is
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necessary to comprehensively understand
it, and he first studied its jurisprudence in
the target countries and then the
performance of the banks in Islamic
countries. In Manhanfieh, because Muslim
countries, including Egypt, like Iran, are
trying to carry out religious orders,
knowing how their banks act on usury and
its compliance with the measures taken by
Iranian banks in this regard can be an
effective step. In order to realize Islamic
€COoNnomics.

2. Methods

This article compares the banks of
different countries, the method of
comparative research, and because in
Manhanfieh, the available facts or
information should be used and analyzed
to make an assessment. The research
method is analytical, so the study method
was comparative analytical.

3. Results

The jurists of the Sunni and Shiite sects
have mentioned several definitions for
usury, which have been different from
each group according to the specific
circumstances. The prevalence of usury
can be considered in the weak and
disorderly economy of Islamic countries.
Banks in the meantime have become more
and more, and the existence of suspicion
of usury in banks and financial and credit
institutions has made usury not as
reprehensible among the people as in the
past. Iran, with the full sovereignty of the
Shiites, seeks to establish the rules of
Islamic jurisprudence, both in the political
and legal fields, and has included
jurisprudential provisions in all its criminal
laws.

In the Egyptian legal system, although
according to Article 2 of the Egyptian
Constitution, none of the laws of the

Sajjad Asgari Arani, Gholam Hosssain Masoud, Mohsen ShekarchiZadeh. Usury in Iranian and Egyptian banks from
the perspective of jurisprudence and law
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country should be contrary to the laws of
Islamic law, but in the law of this country,
borrowing or usury is not a crime in itself,
but borrowing cash for more interest than
the law Has been considered a crime in the
case of a community.

4. Conclusion

It seems that there is no usury in Iran
legally, but in practice, it is done in banks
in a way that is not free from religious
forms, and in Egypt, due to the way it is
criminalized, usury is legal from what is
seen in jurisprudence. Known as usury has
taken a toll.
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representatives are mandatory. Therefore, according to this principle, the parties
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are obliged to fulfill their contractual obligations, but in some cases, one of the
parties to the transaction refuses to fulfill his obligation. in this case, the
guarantee of various executions is considered in the law for breaching the
obligation. In this research, the position of the civil law and the Convention on
the International Sale of Goods and English law in this regard have been
investigated. Regarding the guarantee of the executing the violation of the
condition, the jurists have put forward different ideas, and the civil law, based on
the famous opinion of the Imami jurists, guarantees the longitudinal and
sequential execution (i.e., first, the obligation of the obligee, if it is not possible to
oblige. In the second stage, the obligation is fulfilled at the obligee's expense, and
finally, it has accepted the termination of the contract). However, in the
Convention on the International Sale of Goods and English Law, breaching the
obligation, the obligation of the obligee is to fulfill the obligation, if the obligee
wishes to approve the court and depends entirely on the opinion of the court.
The possibility of terminating the contract by the obligee is exceptional and those
limitations are considered.
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Extended abstract

1. Introduction

People with different motivations enter
into contracts and ask each other to fulfill
their  contractual obligations. The
legislator also respects and supports the
contracts concluded between them.
However, in some cases, one of the parties
may refuse to fulfill their contractual
obligations and prevent the obligor from
achieving their contractual goals. In this
case, in the law of guarantee, executions
for violation of the obligation (forcing the
obligee, fulfillment of the condition or
obligation by a third party at the expense
of the obligee and termination of the
contract) are considered.

This research intends to deal with the
arrangement of this triple performance
guarantee. In fact, the basic question is
whether these performance guarantees
should be applied in order, and in this
longitudinal system, termination of the
contract is placed in the end, after the
impossibility of forcing the obligee, or
whether the obligee chooses each one. He
has full authority over this performance
guarantee and can act at his own
discretion.

It seems that the civil law in this field
has been followed from the famous point
of view among Imamiyyah jurists. It is well-
known among the scholars of Imamiyyah
jurisprudence that an obligation is
something whose implementation is
necessary and the obligee can be obliged
to implement it, and this content has been
extensively reviewed in the subject of
conditions (Sheikh Ansari, 1379, Vol. 4, p.
346, Shahid Sani, 1410, vol. 2, p. 506).

Examining this issue has a very practical
aspect and directly affects the fate of the
contract. The implementation of a long-

Comparative Law Biquarterly

term performance guarantee can be a
heavy burden on the obligee's shoulders,
and in a system that has delays in
proceedings, in addition to aggravating
this destructive phenomenon, it causes
more time and cost for the obligee, but in
a system where the rights that the
performance guarantee are in the form of
choices given to the undertaker, it will not
lead to these harmful effects.

In this article, this issue will be
examined in Iranian law, the Convention
on the International Sale of Goods and
English law, and it will be determined on
which basis each of these legal systems is
based and what method they consider for
applying this performance guarantee.

2. Methods

The present research uses library data and
information and classifies them according
to the subject matter.

Result

In accordance with the jurisprudence, the
civil law does not say anything about the
guarantee of the execution of the violation
of the obligation in the discussion of the
general rules of transactions, and just like
the jurists, it says the guarantee of the
execution of the violation of the condition
in the discussion of the terms. According
to the opinion of some jurists, the
legislator explicitly states that the
guarantee of the violation of the condition
of the act is first forced, and if it is not
possible to force and fulfill the condition
by a third party at the expense of the
conditional, then it is terminated (Articles
237 to 239). Jurists have deduced the
general theory of breach of obligation
according to these rules that are
mentioned in the discussion of current
condition and similar rules that are
mentioned in several other contracts and
state that in case of breach of obligation,
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the obligee must first be forced to fulfill
the obligation. In addition, if it is not
possible to compel the obligee and fulfill
the obligation by a third party at the
obligee's expense, he will finally proceed
to terminate the contract. In Iranian laws,
although the possibility of combining the
request for damages with other
performance guarantees is not explicitly
stated, but according to the principles
governing civil rights and the general rules
of civil liability, if the conditions for
claiming damages are present, the injured
party can be together with other
performance guarantee to demand
damages.

In the Convention on the International
Sale of Goods, contrary to the laws of Iran,
in case of breaching contract by the buyer
or seller, the obligee can ask the court to
compel the obligee to fulfill the obligation,
and the court is not obliged to issue a
ruling regarding the fulfillment of the
obligation unless according to the law his
subordinate to order the implementation
of the same obligation in relation to similar
sales contracts that are not subject to the
provisions of this convention. The right to
terminate the contract is also exceptional
in the convention, and the goal of the
drafters of the convention was to preserve
the contract as much as possible and
prevent its termination. The reason is that
the termination of the contract is
primarily limited to the fundamental
breach of the contract. The difference
between the Iranian law and the
convention in the termination of the

Volume 6. Issue 2. Serial Number 10. Autumn 2022. Pages 165 to 183.

contract is that there is no concept of
fundamental breach in Iranian law, and in
the assumption that the obligee has the
right to terminate. It does not matter
whether there is a fundamental or non-
fundamental breach. Regarding the claim
for damages, in the convention, the right
to request compensation is considered as
an independent performance guarantee
along with other performance guarantees
and can be combined with other
performance guarantees at the same time.

In the common law legal system, in case
of conditional violation against the obligee
or obligee, the injured party always has the
right to demand damages, but his
compulsion to fulfill the obligation
depends entirely on the opinion of the
court. Termination of the contract has an
exceptional aspect and the creation of the
right of termination depends on the
fundamental breach of the contract.
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E-voting is considered to mean the further enhancement and strengthening of
democratic processes in the information of modern societies. Electronic voting
must first comply with the existing legal and regulatory framework. In addition,
e-voting should be technically implemented in a way that specifies the
requirements and regulations to reach the maximum number of users. As a result,
the purpose of this article is twofold. In the first place (first), to identify the set of
general requirements of the Constitution that must be considered when
designing an electronic voting system for general elections. This set of
requirements will lead to the acceptable design of the specific principles of a law
for the electronic voting system. In the second stage (second), by identifying the
process of logical integration, the requirements of the electronic voting system
are determined. These requirements are the result of design principles that have
already been identified. This research seeks to find the answer to the question
whether the electronic voting scheme can meet the legal requirements as
established in modern information societies. In addition, what differences can be
made between different types of electronic voting system requirements? The
results using the descriptive-analytical method and collecting library documents
show that at present the possibility of electronic voting should be considered only
as a complementary tool for traditional electoral processes. The main reason for
this phenomenon is the digital divide, the inherent distrust of electronic voting,
as well as the inadequacy of existing technology tools to meet certain
requirements.
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Extended abstract

1. Introduction

Despite the various approaches and ideas
about how to institutionalize democracy
and stabilize it in the national governance
system, there is a consensus issue that the
procedure and tools of the election should
be defined and prepared in such a way as
to  maximize  "transparency "and

"impartiality”, which are included. It
should not be such that these procedures
and tools influence people's choices and
give them direction, and in practice
provide the ground for improper uses and
contrary to the general goals and
principles of democratic systems. One of
the tools that has attracted the attention
of governmental and social policy makers
in the development and improvement of
all aspects of affairs in the last decade is
"information and communication
technology". The so-called "neutral’,
flexible and empowering nature of this
technology and its tremendous effect in
increasing efficiency and effectiveness
have made those involved in the micro and
macro spheres of society not to hesitate in
electronicizing their affairs, and this
practice among the countries of the world.
An achieved position that has become a
criterion for development. One of the
topics that has seriously attracted the
opinion of policymakers is the way and
extent of wusing this technology in
governance. In this regard, there are no
exceptions and we try to use all its
capacities. In this regard, we can mention
topics such as electronic parliament and
electronic legislation, which have passed
their initial discussions and are
approaching their evolution."Electronic
voting" has attracted much attention over
the past years due to factors such as the
increasing desire of societies to create
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electronic government, electronic
democracy and electronic governance. In
general, electronic voting takes place in
various parts of the government, such as
the executive branch, parliament, various
sectors of industry and universities.

2. Methods

The purpose of this article is to discuss
whether the e-voting scheme can meet
the legal requirements as it is set in
modern information societies. This article
discusses how to design and implement
the electronic voting process in order to
comply with the principles and democratic
rights of elections as well as other types of
human rights that form the cornerstone of
international legal civilization. In this
regard, the requirements of an electronic
voting system are considered as designed
principles that are necessary to comply
with the legal framework governing
general elections. Although technology
moves at a faster pace than the legal
system, its evolution should be pursued as
a means to improve human life and not as
an end in itself. In this regard,
technological developments and
especially those that affect fundamental
principles should be carefully examined to
ensure their contribution to improving the
quality of life of citizens.

The second purpose of this article is to
discuss trust in technology. Developers of
information systems with electronic
voting systems are faced with the prospect
of ensuring an adequate level of security.
Recent literature has often distinguished
between different types of electronic
voting system requirements. In the
literature (CyberVote, 1999), requirements
are usually identified by headings such as
legal, technical, and user-oriented—the
latter in the form of conditions that the
system must meet (e.g., "the system allows

Hosseinali Kalhor, Hossein Malakooti Hashajin, Ayat Mulaee, Mohammad Mazhari. Reflection on the principles and
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online voting from home"). Other authors
choose to derive requirements for
electronic voting systems only based on a
specific electoral method (such as a paper
absentee voting process (United States,
2000).

3. Findings

The findings indicated electronic voting
systems should currently be considered
only as a supplement and not a
replacement for the existing paper-based
voting systems. We base our offer mainly
on the following:

The digital divide, which means the lack
of equal access to the Internet and ICT
infrastructure tools. Providing new tools
and opportunities for participation, based
on information and communication
technology, in such a case can lead to the
opposite result, that is, the removal of
"illiterate information and communication
technology" voters from the political
process. An electoral system itself may
organize an individual's unequal access to
the electoral process. It is a matter of
democracy and equality to ensure that
different voting technologies are equal in
terms of ease and opportunity of access.

4. Conclusion

Technology can help overcome the crisis
of trust that representative democracy is
experiencing today. The right to vote is a
part of the democratic process that is
deeply embedded in modern
constitutions. In addition, it is considered
one of the basic foundations of democracy.

In this paper, we have identified the
general design principles of an Internet-
based electronic voting system that
derives from the relevant constitutional

requirements. In addition, we have
produced a set of performance
requirements for electronic voting

Volume 6. Issue 2. Serial Number 10. Autumn 2022. Pages 185 to 208.

systems that integrate the requirements
imposed by existing (traditional) general
election systems. To do this, a software
engineering method (i.e. logical integrated
process) was used, which is based on
facilitating use cases. As a result, an
electronic voting system is conceptualized
in its own institution, in such a way that it
limits the number of possible subsequent
plans but does not dictate a specific plan.

Thus, it seems that it is really difficult to
meet some of the requirements set forth
by the law (for example, non-coercion)
with the existing technology. In the
current socio-technical conditions, the
final result of our work is that - at present,
electronic voting systems should be
considered as a complementary means to
traditional general election systems,
provided that all necessary legal and
technical requirements are adequately
met. Therefore, it is expected that the
traditional voting system will remain the
main means of conducting the general
election process, while the additional
electronic voting capacity will be
introduced only gradually.
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