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Abstract

The fall of two opposing religions to the extent that they equate with each other,
from the moment of the intersection inspired by the term ipso jure in the Roman
Law became a rule under the influence of the ideas of Duma and Putie in the
French Law. Since then, the concept of purity was largely exaggerated and
unrealistic. To resolve the conflicts around it and bring it in line with reality, the
concept of legal purity was enshrined in the French Civil Law and the concept of
declared purity was enriched in the German Law. Article 295 of the Civil Code of
Iran introduced the phrase "Coercive Purity" inspired by some views in the
Islamic jurisprudence and the written legal system. Due to the ambiguity in the
meaning of the word "Coercion" in jurisprudential books, most legal writers
considered it as equivalent to automatic purity or legal purity. The purpose of this
study is to examine the purity in the French and German legal systems by looking
at the coercive purity in the Iranian Law and identify the strengths, weaknesses
and gaps of the existing regulations. The research method in this article is
analytical-descriptive. Finally, it seems that careful attention to the
jurisprudential background of the subject and the expressions used in the Civil
Law brings coercive purity closer to the concept of declarative purity in the
German Law and voluntary purity in the Islamic jurisprudence.

*Corresponding Author: Ahmad Esfandiari

Address: Assistant Professor, Department of Private

Email: ahmadesfandiari@iausari.ac.ir.

Law, Islamic Azad University, Sari Branch, Sari, Iran

Ahmad Esfandiari. A Review of Set-off in French and German Legal Systems Considering "Ghahri" Set-off in Iranian

Law

Volume 5. Issue 2. Serial Number 8. Winter and Spring 2022. Pages 7 to 27.



file:///C:/Users/farha/Desktop/Temp/ahmadesfandiari@iausari.ac.ir
https://orcid.org/0000-0002-6146-1113

Extended Abstract

1. Introduction

The French and German legal systems
went through ups and downs to reach the
current concept of set-off. The roots of
the views and solutions in the field of set-
off in these two systems must be sought
in Roman Law where set-off was initially
considered just a means of procedure and
could be raised exclusively in the judicial
process (Van Deventer, 2016: 11). In
Justinian's era, set-off was accepted
conditionally and gradually as a rule in the
Roman legal system by prescribing judicial
set-off- which can only be invoked in
court and the possibility of which depends
on the discretion of the judicial authority-
so that when the proceeding and decision
on mutual debts did not require much time
and complex actions, the court could issue
a verdict of set-off (Sanhouri, 1988, 3: 886).

2. Research Methodology

In this article, the main emphasis is on
identifying and introducing the historical
course and views on set-off in the two
legal systems of France and Germany and
comparing them to the concept of “Ghahri
Set-off” in Iranian legal system. To this
end, an analytical-descriptive method is
used along with library tools. Our studies
in this field indicate that:

In the seventeenth century, automatic
set-off was crystallized in the French Civil
Law system, based on which, two mutual
debts, from the moment intersected,
disappeared to the extent that they
equated with each other (Carbonnier, 1997:
559). Some Muslim jurists have introduced
the set-off between the two mutual debts
as rational and refused their survival
(Rashti, 1401: 202) without considering any
role for the will of at least one of the
parties or the direct ruling of the Shariah
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in this case. However, the Shariah also
confirmed this rational ruling and
indirectly ruled the set-off of the two
mutual debts. As some commentators on
the Civil Law argue, the "Ghahri Set-off" in
Article 295 of the Iranian Civil Law has
been interpreted as a rational set-off.
(Emami, 1993, 1: 343; Katozian, 2000: 452).
Due to the unrealistic theory of automatic
set-off and the existing conlflicts, its
validity was declined rapidly (Drakidis,
1955: 239) and the concept of “Legal Set-
off” gradually overcame it in French Law.
According to Article 1290 of the French
Civil Code, when two mutual debts meet
and, if there are conditions, set-off takes
place without the need for a court order
and even without the need to inform the
parties. Some Muslim jurists argued that
the simultaneous engagement of a person
in a debt, which is obligatory against him,
is contrary to the rules of the Sharia
without accepting a role for the will of one
of the two mutual debtors or the rule of
reason. They considered “Canonical Set-
off” which is somewhat close to the
concept of “Legal Set-off” (Hakim, Bita:
401). The works of the first commentators
on the Civil Law do not mention legal set-
off. This term- which entered the Iranian's
legal literature through French law- was
considered by some late legal writers as
comparable to “Ghahri Set-off” and
“Rationale Set-off” (Jafari Langroudi, 1993:
182; Shahidi, 2010: 164; Katozian, 2000:
454). However, one of the legal writers
implicitly approached the concept of
“Canonical and Legal Set-off” by referring
to the non- extinction of two obligations
in the absence of the rule of law (Jafari
Langroudi, 2002, 2: 1474). According to
German Civil Law- which, despite
maintaining some common principles of
set-off, gradually parted ways with French
law- in the presence of two mutual debts,
achieving set-off between the two
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requires a declaration by the debtor being
addressed to the creditor. This type of
setting off is known as “Declaratory Set-
off”.

Research Results

In Islamic jurisprudence, set-off is a
matter of choice and “Ghahri Set-off”
refers to cases where due to the mutuality
between the two debts, there is no need
for mutual consent for set off to occur.
However, the will of one of the two mutual
debtors in the process of its occurrence is
emphasized. This means that whenever a
person's dhimma is engaged in something
that another person’s dhimma is engaged
in, the debtor can sets it off (Khansari,
1976, 1: 125; Khoei, Bi Ta, 38: 404). Although
most Iranian Civil Law writers have tried
to reconcile the “Ghahri Set-off” in the
Civil Law with “Automatic Set-off” or
“Legal Set-off”, in exceptional cases they
have pointed to the need for the will of one
of the parties. One of these cases is Article
282 of the Iranian Civil Code, according to
which if a person owes several debts to
another, it is up to the debtor to determine
which debt the payment is for.

3. Conclusion

Article 295 of the Iranian Civil Code,
without referring to the spontaneity of
set-off and the legislator's ruling in this
process, recognizes the concept of
“Ghahri Set-off” versus “Contractual Set-

Volume 5. Issue 2. Serial Number 8. Winter and Spring 2022. Pages 7 to 27.

off”. The clause "... without the parties
agreeing on this issue" in the mentioned
article only denies the necessity of
agreement for the occurrence of set-off.
However, it does not expose the necessity
of announcing the will of one of the parties
in this case. Furthermore, the clause "... as
soon as two persons with each other, and
the parties go against each other in the
amount equal to each other" is also a
potential for the creation of a set-off,
which becomes an action by announcing
the will of one of the parties. In this case,
the effect of set-off is immediate and
applies only to the future. Thus, it turns
out that the “Ghahri Set-off” in the Iranian
law is closer to the concept of “Declarative
Set-off” in the German Law compared to
the “Automatic Set-off” or “Legal Set-off”
in the French Law.
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3-Art. 1673 C.C.Q: La compensation s'opere de
plein droit dés que coexistent des dettes qui sont
lI'une et l'autre certaines, liquides et exigibles et qui
ont pour objet une somme d'argent ou une certaine
quantité de biens fongibles de méme espece.
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1- La Compensation Legale

2- Art. 1290 C.C: La compensation s'opere de plein
droit par la seule force de la loi, méme a l'insu des
débiteurs ; les deux dettes s'éteignent
réciproquement, a l'instant ot elles se trouvent
exister a la fois, jusqu'a concurrence de leurs
quotités respectives.
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La compensation s'opere de plein droit par la seule
force de la loi, méme a I'insu des débiteurs ; les
deux dettes s'éteignent réciproquement, a l'instant
ou elles se trouvent exister a la fois, jusqu'a
concurrence de leurs quotités respectives.
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1- Circuity of Action

2-Art. 1290 C.C: La compensation s'opere de plein
droit par la seule force de la loi,méme a I'insu des
débiteurs ;les deux dettes s’éteignent
réciproquement, a l'instant ot elles se trouvent
exister a la fois, jusqu'a concurrence de leurs
quotités respectives.

ol ol 55 548 Jilgs 4 B b plall g Ailyd Ggis slo pllas )3 yilgs .5)bsidml 30o]



| I el G dolidiagly
Comparative Law Biquarterly
—

g5 Gl b gz (slosliS 50 53 Jlo el
390 «eild pS> 4 ol G4 (98 L5lgS s 8
PR .(\5’0 AVVY q_g.\.a.@.u:)u.m‘ 030 8.9‘9 U.u)J.U
G 68 Slg Gl S b og)S oo ol
bbgdw g Joliie (> 93,595 sl (slize
lie i3 9 vl S @ Jilgs L 1) ol s
WWegolo jglain (i g 63905 3laald LOslye
pS> 4 sl €999 0 AS |y Awslyd (Jae gD
doo wssd Sl » b s ogls
OBy 5l o (FOY PV (L jeil8)ass,S
(8 U S el 3) pasd (Sde s Hul
09I 1 (b «( Syeloas 1) ,5lg5 (313,19 9 (2lLad
w0 )Ja_l L (O°V A AVAL lL).A.\.A.uJ)k_AAMJIJ
9 it o3l Lxigl )5 938 S I jglaie
Aled @rlo Sl (Sa @ oS el 138938 (galanlgl
alei o Joe (630318 b (olad (g lus] Sags
welB pophn 3 (HPHB Lilgs aS Cuwl (Jlo)s ol
HI8Hel8 salawlg o 9 paiiiue o3l ;I d95

Wl Gredi gz @bl ile aSST pgs

35> oic sl gl ol xbund | 4085
03 Rudg (5,805 jl Zolas sl (9318 Lilgs «S
Ll Glgs kg (lojen jsbay a5 Cuwl
bawg Olgicay 45 g3l yilgi 0By ol @llas
il S5 olgicas 10 aSly Joldie (03 93 sy
9 Eldgl cul ,3 g w83 Hlas )3 Gaeuds
Al iz &S s ol 2 easdie 503 (Jlgo!
=9 ASb S o Joc dlawly o 9,395 joboy
(0 Pgumxo qalimapt 3508 b (S9B (raudl
ilgi (wlwl ¢pl p .(Belanger,2003: 137)>g4%
Sl g 0390 (23 Sl gl (Fhalas (s4ddg
b Uings il Bes 4 Jeidl J=o
Sl S aiile lgise (> 9 3)ldse dpiuue
Jaog 4 pla8l (ol Sl plw 0 pade (ygise

Gosko S alanlly sl J13Saild go3Dl lacT 55 < ilgs
L3 1o b oyl 51 oSa sosbl @ 3les ol bls)
33,550 Jlocl (08 33>V

YV GV Olxbio NFeoglimm g jmb A (ol 6,lods .Y o)l .0 0,95

e

De kotzebue, 1945:) Cuwloogud plw ole
9B silgs plee (swlil jalad (o iS5 Hlas 51.(70
wegas 5> pgy Gadz> )5 Wb S -,8595 Silgs
Wald 3929 .9 Az ()P SOL @ gl ol
23 - ()l g (UaB «s315)L8) yilgs Sus glgil g
L5°-3|)| )| d.|a.w|9&lg (G kS.: J'| S Sl U.JI
WolS &yguody aSiyl @ gidgo S0 138 HelE
5l g 39 plaxil Jie oS> @y Lgis logy) L ,S3e5
2 5l gleil plw 9 S5 ST ol 50> g
Uamed) 9 39450 0325 Wglas 5 ol £68g (sala
9 oy (H9il0 silgs g Skl laylyl asGl
Elgdl olw U5, 33,5 50,350 (2l,igd Djguoay
s OBl b udib ool Lol o aS)iles
Sled s ) 02Dy Hse galax) b 390
loogais yalw j1 (51938 ,ilgs (o9 glas cpalaliv
alawlg o by ﬂ.&fogﬁ@ wosyl a8 cuwl ¢l o
Joc (123 93 (958 Hlas )90 laylyd G I Gy
oyl silgs laogud plw ;o (uSep ..)JSuo
oabbli)l Gl dawlgh jebay 13508
pS=> b 93 yo b oxdil I (So el 4 Siles
oblsgeis oLl BWis! 3gi 0 Jlocl (bl
pS> A Bgy2e Hluw Oyl 50)ly0 (09
Olzjaie ol pleal 5o din, ipso jure! (138 g8
LSSL> ‘in )9.‘04:! LQC)TQS ol C'A.AAJ).) C).il ..))l.)
Q&)g@u'&g@bﬁ)d £)JL9J45MUTJI
Joc alawlg o b dawlgl 138 0g508 goslyl as- 1,
' @lad)gloay ~3alodso
.(Belanger,2003: 138) S 03

3

U olpl P3e 0Pl Y0 ©osb Jgl Caoud

390 ¢l )3 lawl (5108 Silgin Oyl oyl
ol 3 (P30 998 slge pulw ;I g Cawl 63945 LS|
60 Slgi A g sad bl g uo 4 390
e U IS eB gesll I patiime yslody

390 laglpl G5 Game 41 (S g > ipso jure - 1
29l 1380938 (sl haliio o3 93 iles sl P Hlas
loogud plw BUS 5 868 o Joc s 9 <L|a.w|9LSJ

ol ol 55 548 Silgs 4 B b plall g Auild Ggis lo pllas )3 yilgs .5)bidul 3ao]




YV UV Olxbio NFeo gl g jml A (ola o)leds .Y o)la .0 6,9

e

b (Jliie laes plgicay oxilgs aS g,
bl g5 4y oS e S plalgs 11 395
2o 133 93 ,ilgi @ S 2ilgises o851y uleis
ol @ bogio ilgs (39540395 plowil (ol ply .28
25 eSaw s 5l exles sl b a5 Cuwl
Sy olgicay 4 53,8 gily 5o oKin yilgs g S0
&S ool 5l culplo e 2ylaos @Bl > glés
Sa o3l wasS Jlacl 1 il Lok, 20lgi sas 6851
Sl o2 gl bl ,8exn o>
G985l i ol @ awl oIS
ol I Joiume aS-) 8595 iled pogae SUS
pilivs -390 plaxil 95dud95 g 039 ud)lo
Sbso Plese B 93 5l (SO J8las salslsn
oS (5,50 o3l g Lubul 53lg3 (izo ol 4
D)ygu0 03 02519319 (5905 4 g5 bl (sgum
©9e> W ey aS 3y Gygud g 38 e
Sl gl Bl ys g ead eilgslye
9l o pwlwl p S Sy slges 5o Gyl
ablic of L wol  oad Sk
loylyd @4 Silgs pyu5 (Drakidis,1955: 239) xS
603l @ (g i shy Lol 31> (S 3,8 o>
i el 22 315 3 Sylo Il S35 9 31 S
A 8395 Jilgs @ aSST I Glow (5938 yilgs
solgs S Lad il 4 aab
(9B wlgs il .(Mendegris, 1969: 145)>q)
35S 0 1) (5936 Loyl 30 il (2laS olgs
b pllas )3 ol pogde 4 1) yilgs 0By ol
Glas (Gylo Sy o)l pllel piliins aS - (o))
L alio )5 s g 5080355 el Sus B)lo
ol piline aSha jlwe jHoxiSsgaxe ol
o851 5 b s piel aSGal 51 J8 ,ilgs as

.(Van Deventer,2016: 66)35)3 & )lao

o ol bliwl BB ¢ilgs aSOT pylez

OB 3mngs sgw ;| Ipso jure Ol pusuols
Conl 295 ilgi Sl e @ SaullS
sldiwl U Sg3l8 yilgs o> (Savatier,1949: 249)
@ Zawl o blawl Gl (T g 634 9,419, sage

hnlad God> alitiansy | SR

Comparative Law Biquarterly

———

S )80 g0 ol 5 b 1S g3 b
) ‘.)9.0..3 QA.’&I.))% )&jw L |) .)95 L5®.).) LSOLOJ
Jeog b JBes jluel g Cile pac Wjgu0
03 2,800 518 Loyt pl s, )3 395 o
Doy )0k ol 5> 1) HB@ay (s ilgs S
(AVE :¥ 0Q9A (g 1900m) 23S 50 (rmoli Ay Sy

oledl b 5 olal (Sae Goli> B siumngs 5 p
9 dJLO.w O 99 C».“>|.)).3 Gd.l.w" 9 t)JLeJ dSuu| L
Oreudi (se9 |y ol b g0 Sy 95 g
w8l ilgi aS Lo ¢pl 4 2ilosges L,‘))szo
a5 g0 O Sl @le 9 0391 39 95 ey (Sleiy
JolBo 53 93,580 )15 (6,503 5l aS |y ol ¢ S
©be38) 0k bl 3¢5 lucel 4 ol aliao
oz (e NWAA (639,53 (5 a2 V¥ IFVA
13y gbag ¢l om0 Loy t3S o it |
glaizl b Oygo ol 53 9 2,9 oo (503 90
9536 (3 93 g g 50 PL‘>J| LQCA:'>|.B):g daylydo
93 5l 52 6l (0,9 g Jigi o LSl SgSaude5
oo )l plgieay o 51 G ilopes (BL )8
uled eslasiwl

@ az Sl cal el Jll Gilgs aSOT pgan

sy (S gl Wegosle (g9 bl
5> 9 031 gy ilgs &S 3138 sas BL (539055
9450 &8lg o , 8230 95 gMbl <4 55 (9
ol 685 bl )9S of laolsls (Jl> el b
U s @ lad gloSam) )3 1) o),de
(os € (0 93 (639595 bogin (35002l
o2l @ .( Van Deventer,2016: 66)33905 plel
I 5905 40 (2105 il Sy plgiedy ilgd (sie
S g )5l @loes g2l @lo U 39,0
ol il JBex 0t Ben 4 pljes
soxge p ploles loes ply jo gl Wysw
S by Las8l (o8 ()b o pgy) -l 6ailgs
kel by 53 030lg5 £183 (U5l g iy 4 o
W .25 Jloel |y gl Ggdm L) g 3jlapm olalgs

ol ol 55 548 Siles 4 a5 b plall g duilyd gl sl pllas 13 yilgs (5 )baidul sao]



| I el G dolidiagly
Comparative Law Biquarterly
—

OBy ;I &5 -(Belanger, 2003: 140)3uLo
@B iz 2l )3 8 ol e Gods
€999 @lo Mlgise (Sloj @Olgi a5 2)l> exyde
L 32l el dayl s glasz 5l Glog oS sed silgs
bl (305 95 oyl gloinl 1 Gung dlasd gl )
3y90 53 B 3,135 3929 (Fus 505 o 5l a9 63
ol b L(OVE APV (oaupd)sgd @8les ol sl
5 53S0 Riipo |y U plai (il sy Lo
&g 1 B> glapllas 5y 55 ,ilgs aS Tl
02 £9090 IR lge 4 s G Dleg 9 g
Oxbh>VlesV sego I iy 9 Cawl 634 Lgauo
¥ A99A g 9gmm)d903 Jlael |y oF Olgiged e
b beabds glaizl 5l Gl Siles blawl (AA
(G G20 )8 g5lw aidl . 3ble 42190 (lgo
(o920 Slodl3d I (LU > 93 390 53 oo

0920 Rl A g Cuwl oaul Sy

2o e 3 s 51 oabel Sisa Sl S
&llas ilgs 599 Ol Sl a5 (G)lo aS sgu 0
S Sl @l 32 028 djbse b 39> o> bl
Gpo ilgd 4 Cad 93> @l pad oz
Slgi &S (Shgo 5> el paiz Ll 03900 A
Sanpt 39 g8ly yiga il gosbl I Jiiumo
0 olpl Ge8> 5 .(Van Deventer,2016: 67)>¢
o Poles S ol @ ple b S0y o850
Slpail 51,0 1) o ! 50k g3 5 buw
APV (L5958l 63 Wiguuxo ilgd I (eud
(FoA

5l 689l 0l 3)90 55 Gl (B9d> ¢3S

Wl el ploy 9 (9882 o (508 Sl 999
>Rl 0a (S)A.iﬂ)um OIS (gio
(o.)bl \—A.L«OS[D Jool slwl (_599.0.:> Ulf.)u.uug.:
ool 1 3iinils 580 3590 ¢l 3 1) a8 lo §Slgs
oyl 3053 aS ol o (adidio sls,hd ol
b Fnlee g 0391 e 3y90 wal )o oo Gl

YV GV Olxbio NFeoglimm g jmb A (ol 6,lods .Y o)l .0 0,95

e

@ g9 bl ool gy ilgi az Sl i O)le
plas 9 0501 (g8 ol Lol Seibs0 ploxil g6 S
(Belanger,2003: 139) g4 a3 Dgaimno sog0c
S b odsb lawgi Gl S il blaul

13,8 Wjgu0 (625195) )b

Olgad dawilyd e (g3l \WWAegolo pe) e

@8lg3 Moo W\ E)90 sl 5o oS ol Jle
&lo g yizo «yilgd £989 pac pogaz)d | pudjb
(3938 ilgi Ly il 03505 (G0 )] Eo89
@9lg3 o GV 1 (g &S Cuws 6,01 (5loacld
) silgs Slgise s oxlgs il s oglle 3903
Silgs @ bl I oxles aSiliz .xyles boliwl
g0 ol )3 039a04la) b woled Hlad buo
g Sl oyl g Ll BT ol 38l =i s
2 WE @S ol s bgdw I polyel glise
394 6340 28lg waid polyd il Loyl aS (glalax

» @8lg5 a8l o 390 2 ylas a5 JIgw

(P65l 5l palel b o 93 silgs il bliwl
5l g 62 Guwle 4 alae b Cwl ooil @ )bbL
Olg2d g0 &8lg Jge (23 93 &5 galax]
b oo @8lg5 jeSie s yo ,edS el Jle
lom iz 9 Ul iles E999 pac yogaz)d
Br2e yilgS £989 Blo g ime ol layhud gleiz|
o 9 Gl Siles Sl obel plSel . uuwl 03945
OB 3igs Sl slose g Sl of bl glosa
WLFI) ! 02 88lg Jgud 390 55 Lo (S9d=>
1 odl @8lgi ool (Jlo ol b (FOT A¥VA
glaiz Sl oy Blo Sy pobel b ,ilgs 1 s Sl
2 @l 1) s @SS 1 JB ol kb
S ) s g T 5l olel b yiles Sl s xSol
il (higd g 4 Cowl oxd plail W
silgieas pasid «slie bladay 1y tlaiel
aSly S blial coms oF 351y 803 45 1, &>
6xSelz oxil 55 of @85 5l Nlgige o

2 ol pS> @ iles s @ial Alis ¢pio > weSyles )
)5S ol 30 g8 Yelf (Vo il y8s 53 1We (go5lo
ol 63 @8lg 3uST 390 liye g 633l 63,955

ol ol 55 548 Silgs 4 B b plall g Auild Ggis lo pllas )3 yilgs .5)bidul 3ao]




YV UV Olxbio NFeo gl g jml A (ola o)leds .Y o)la .0 6,9

e

it 31 St oobl 4 il o b
..))l.)L;J.&u"

-)&Q.\g93)|égqs&w|@l:'>)bb)gow)f>T
1) 395 (23 =339 0 Dgausnn 5038y Sk oS
Y0 ool @illao ey Jasl GG jaxd @
Uil (suoblel <l 51 i ety o 093l
Pl o Dlgie gl wgi el Ky Kax @
PEVIRSEIIE L " VRROVI ISV g [+
aS g 5 bl oS Sl bl sases il
ol ol 358 518 o8 3,90 S0 sgus 31 JUit
sl U G g3 G 5l gl a5 Cawl o 5l (Sl
o>l ade aS oledl o ply 5o Siled @
Van )l 63905 oy Yo wawl  aidls
.(Deventer,2016: 68

3 59 -l (g8 51 o)1 ¢iles aST iy
Sedis0 2 lae ilgS Gpdy Sl g &S Slegudge
sz bbb Gilg 4 gal) eSo @S cul ol
60331 S50 olel il lasd aSiyl b ol (sl
ons @S Cawl O ) @99 Jlsw 4 auwly oo
U Sloj 4z jl 3 93 E9o90 @OLe &S salede0
Ali 6o)lys S @lai Jax 95 5l Sy
QL Gilg a4 eSe SO aasd g9 L8595
Bl Pldtie s 95 a5 Cawl oS 59 glala=]
) alas) ¢l 395 pS> 5 o8sls g aii8)S 1,3 po
648 Silgd pegaz > S aes ilaise e
Wljgils),S g8lg Jgud 390wl God=> >
3 (2bad b gals),8 Siled 3)90 55 (FF :1YVS
lyL8 aS Cawl Susbgo dsui «ilgs aS ool
Flgs 51035 o canml 03g05 slowl 0Bl pS> U
523 55 Jgaw ol Lol (FVY APVA () 54318) 3980 0
0 22 U2)8 &S -9 Lilgd ,o &S g0 yoliie
5 olds gelasd 5l oo 95 il banlud oS Cawwl
02 95 i salasd 1 il - gez Loy
&8ly 5o (ol 4 05lg Sbitl 2,U 51 b 49530
0390 68315 oS> j93u0 gl 5l o G 39 50
3380 Lzl 03T ;3 B0 g

hnlad God> alitiansy | SR

Comparative Law Biquarterly

———

Ot S5l 039205508 1) bl Ablas g3l
63 w58 g5 999 (sl A4S ladsad 0L ol
ol Jl &l el onl o Cand ud)bb F8les
Slei £989 Sl S0y @8lgi L bl 4 sgd 505
e (RlgS iz spiie hled reSsle
glaizl 5l Gl a5 298 yilgs £999 @ilo g5
2 Al g Gl e > 0T palyd ilg byl
5 omg lasd gl 5o 1) 099 Saless Ciyie o
9 03 labluw 525 95 (5,48 il bl glaiz|
e 3590 ;5 U 3130 3g>g aS Cwl 2D UT)l o
oz (OVE APVY ougd)ed @olei o
Domzo cxzm @b shol Gosbas I el
weas > Lgid Sl og)S som Sl 45 s
bole a2zl o3 pllel Jbb o bl
9530 (563cld aS Cuwl (Jl> 5l (Y (@A
plle g 0391 29SS plle p ESl lg8 @ bogy o
2o 02198 &G Gllas jgbo 4 lgised 1) Hlael
Bod> OB 3sungs Sl glose ul  oglle .3ja
L sl 5l LKes Blhuail el (S

APV AN (639,50 (6 pame) 58 0305

O3gahla Byo 50> loae a5 Jls s
L e Gygo 4 olg> |y ol polel g 50w
€859 @lo (> 9> Jl&S I ag (i b hesd
S Sl s)loe5 ) t33ga3 el il
sl byl 3 @ilo «,ilgd 4 sl g g )
ol (FO YV (L 59i8)dg.0 50 ¢35 90 bogbw
aS Gl sad 02lgs @S 3By Logake duzgi
636303308 3giiu> U )l 39 ploeil Ailg5 0 ilgs
Do By |y polel g ¢o)S,lad Bpo g

S 0B YA gesle 3 aS (5,50 3,90

[ 6,595 603el8 BUS (650l g 63,3 awsl,é
BB 2 aS Cwl (5,820 (56)U )5 a0 olis
BV &S g0 )5 (gaseid Gaiz 130 |y ilg
8 039:5 gllas 3lgs Sl 5l a8 )Ly (s time
IS5l 395 yilgi b aS (g pol piue 1) ol
Ubg) lgisay g5 &S ls ol eglSs g atblss

ol ol 55 548 Jilgs 4 B b plall g Ailyd Ggis slo pllas )3 yilgs .5)bsidml 30o]



| I el G dolidiagly
Comparative Law Biquarterly
—

ol Ol Jilgd Jpua aSly 9. 505 g8lg 135 )98
)lS.m_).} 59w )I L;Id.bou.d aS Cawl C)T fo).l.u.uo 93
(05 Ggd> plas g ool ol 4 wllas
Sl pegas )5 pyy @i | gy plle
aS Cawl 63905 3l g0 ¢l jo |) (pols (Slo
Cdlol hls 095 ggmilyd b L awglés o

ol

P g P\l.c| ol P)U t)JLeJ 4SSl Comsd
So ilgs £68 sl Wl e Goi> Gulwl
ol 1wl GBS o851y 5l )l oww pé ssollel
03 (500 MoanuiSuol Oloadss I aS -sBa0s
Ol Hxe 0gilE FAY B PAY slge 53 -l
lg3 s 8030 (bl ol 1 el 6333)3 j9liie
S 23S plel g5 S0k 4 wil> Sy Ujg0 4
ol g 03)S by Silgs G Sl L 29 s
1958 ol Bgd> o awl oaub ladlw ¢ @luwg
03 (Sl (o> Olan i il pMel (ol
Db o apollel @S G g3V (g
A St (g5l A0 CaldS iaws plel aSly
Gldlogls ‘P|_)§| ol aaS sbawl Sl U gse
.(Deventer,2016: 69 Van)cawl

ojly Sl jelaie cul Oly gl aselel 4dd )5

o oslatwl yilgi g Llwisl (ol @dlio
=0 L (Lad) Ay jl ) > aolis 1wl
9 Wlgluw colws dugaui ....p3,S0ligS ‘03)53_14_6
45 (19 N & o olaio o)l 0l alilos
o S5l aSl 51 Gl Syl ¢ ogiid Lol
&> (2200 4 a=zlio 4 5L 09w g ol layld
=)l 418 gl Guyiws )3 aS -ggade Jlgal Sl 395
el s yilgd (59 15 AVOO «g )Ll )sS Lainl
IS5 g 503y 2 oSkl lees Lo @
¥ AV Gylas o)l 5038y lawg olalgS
Ol Rie azgi > alaly gl 53 azal (FVV

3-Pandectists -

YV GV Olxbio NFeoglimm g jmb A (ol 6,lods .Y o)l .0 0,95

e

Al 4 e (PP Silg Glel gl
of 0 'whied Sk > 2L ) (plad
LUT a8 ol o 51 (S« Shg 02l -3 929
aS sgiige aid)S Jlas 5o Bl (S il
O)g0 ol @ awl 03 Gizo ol > Silgs oyl
oauds Caslayy weps b alasly 55 W @S =8lis oS
90 &lg pS> 3)90 (2)Eed Lygio 4 Cawl
5l e bl 4 logi) o9 2l)igd uog 4z S|
Uygody (g unp blaiwl LB (J9il6 Silgs
03l 43 g0 (©IRE393 095 (S Sl 6sdll
b Al 9 AV 0eld \Y9.
&)U lasd  (Belanger, 2003: 142)5¢i o0
9oy 23S gl | Ladpadls ol e Llgii o
6l Vol 0By ol a5 s lgiso paisn
o3 zlan 395 yilgi b (S9il8 ilgs yols ul
logd g adgy sile (HLI>Geds> (som jl a5 il
392 6343,5 )|

sl pgy) 2 oS Bghio Bsimgr B
ol 5,08 Slg 2l byd plgicay esilys
20 @ azgi Ul lgs 3l 039aslied 55900
Canog Joid g ol)S1 g (Jead Dlolze ) o5l
5o Loy 51 g Jplo g i3S 55 gh I g
Oipdy B oll xe o> > Glao sde 5
OV PV (5l 59518) 55,5 (9,0

el ilgs o
slo,8 sbgyl ) pgy @ed> Gk I a5 -)lgs
oly EuNU (Joy) Gedm 4o -390 w8l GhyiwS
o> plas > eabaidnly pggho I ) d9>
Jool (Zp lads> pé)le 9 35 b gouild
Jiime (g0 (Sl 9 pophs bla) 4 «Syiine
Glas 39 0 0300l T oMl Jilgi aS 58 Iy
BlEso (> 95 3929 Wygo )5 Gl o Fod>
pS> 4 b jBse5 joboy Sl (paxd 95 vl

1- La rétroactivité
2 Deklaratorische Aufrechnung-

ol ol 55 548 Silgs 4 B b plall g Auild Ggis lo pllas )3 yilgs .5)bidul 3ao]




YV UV Olxbio NFeo gl g jml A (ola o)leds .Y o)la .0 6,9

e

395 b poge @ 1) ) (i) Llgi o0 o9 LT
logsd logy U ...L;Lg)) 13900 PXLC| S Ll
4845 b 3)ls cdb asl 080 aSb 368 o Wl
gl Jaime Bl Sy w2

(YA NPVS (g5 (olbolbo)..cs 503

Ol e Fods OBximgs it az)S]

b 30 0998 o 230 (5,48 Silgi B 230)S (=um
2> igled HB5l (93 Liles b L0595 yiles b
i S2 el 4 5iled £999 po3) s (lidiwl 5)lg0
YAY 03lo 03)lgo ¢l 5l (Su 303905 0Ll 9,0
el ublb bl (5)13.) L (gdARio (Hgdd
Mox bl o plsS cob @l askl
0925 L@y 93 3 Sy o0 Jlo (sl bl
092 ol E90zx0 g 2l aLdls LS)§:!3 D (g0
bl b 3yl gl @ Sus Ko «S s
Al 9290 8 Sl Ll ple oo
092§l S0 (5,48 boiw 4 S Sl
solys ayoll muz )i S5 Gb (s b sasio
09 S 8@ ool g vt 4 SilgS g
VY AYVY (gaugad)ad solgs g8lg o)l sa=ie
W 93 51 52 30 o L8 el Sas 1)
lral ol @8 «ygo el )3 355 (g S
2> ol 25 L8 yilgd 590 1) (23 e A4S S0
oS ol o 3 gl S5l g8lio @S sl Jl>
O <ol s 508 Sga a8 2,8 513 Silgs 3,90 (>
Jb el L (FYS ) AFVY ¢ olol)agled e bl
395 $PB Lzl gl Sl Besy oS (e o
aS 33yl esubie (B 3l ) e 9 3555 eslaiul
PL)S ol ey aS |y 390 ¢pl 4o LS)S[O.MJ

S Ol uoliy o Sl o3 dizg) e U OIS 13] -V
S Gl lpoliy Of Slo 3 a29j e U ool 0 pmgo
0,150

i Jlb pod e o 25 o8 ()] Ul i - F
< Jo sl Ggrzgime po g 4iLad e g aB pais
s 1B SolSHl pgale @ camst g acsl o

hnlad God> alitiansy | SR

Comparative Law Biquarterly

———

O30 o) Luds @ L999 Sylgo r¢>L4o..J BE) aS Cawl
Cowl 635% 6)[.&5‘)' )3[.93 &9§9 PR

oo (5B (50l ¢ SilgT ju0 oMl 4B >
62lgo 4 U (5,48 ,ilgin O)lue (i g S50
6 23 93 0o L& d92g Jud> 4 S il
P93 (9 s Silgd £999 b dslo (Ol 4
aSly o3 45 Lgiias ol g989 o L3 ool
O L (B aSlz cal 488 518 ST 3590
4 202 J8 oldie (503 9 0)lyo syl Silgs
A3 &S (g 43 1S (0 S Jhie @S (Simo 2
4 (5,505 (485 A4S bl Josiuo (s uz U o
A Lol Slgige peade wuwl Jgduo o
CEREIPRSTE R L | JASH IRV | f ATARPIS PRI FES RNAY
Flgi g i [ilgs BUS 0 0Baus ¢l (TFF A
2> e )80 95 5l (Sa o)l G&D (5o
ol @b Gabao jl (Sg 338 o 35T lgs sl
oo gl Cllo b adds ol jogd o> ilgs
-39S0 (23 93 yilgd g0 (pal 5 Lablise 95
bogio 098 seshl 4 il hls dazgj olye aill
APV ans YFA 10 (B ol 38 cl) il 03
wlizo gidlgo ;o lagl I (SO aSGliz (WFF oW
395 yuod jl o0 &S (Sigo jon 13,5 plel
Jilgs 4ids U1, o a8 ol suls il andls (llo
SOy ang (> OVY Y A >)iagles

0 Al w9 ol 3 S Blaas

20 aS 2bbe Gxims jl gl Clb L sxieswls)
Oy, 4 sliwl ped g8 (S 545 g0 ol
0252555 4 F(FF ¥ AFYY (lele j>)sasio
@ ol o3 U | oo 5l Gindlo 45 solosls L]
(S xame (MSF 10 AFVA ¢ bn)aiS ilgi g5
sl e bl @ Gl 3 (533 (ol

6l kgl g ol Jolie (8 g8 Il iz ST -)
b 13] (Hgasall g cpledl (gl Yagio US Y SIS g... - ¥
ool aiizd (8 Lo slsf Lagas! 31,18 GULE duwasy 3
Olixod 3Vl 453 e laduy LS ikl dic bady
o8l Ll pladluind ologluie

ol ol 55 548 Jilgs 4 B b plall g Ailyd Ggis slo pllas )3 yilgs .5)bsidml 30o]



| I el G dolidiagly
Comparative Law Biquarterly
—

Sl plel oloj )3 byl d92g aSST pg>
o 4 salgs o Byl Sy S iloj 53 b il
plod o8y 505 &)le @ .3l dg>g0 35S Sliwl
S Sl )3 g 0392 pald wbiS )5 ilgd oyl
ol oles sbiwl o U solgs 0 bbb Sy
Oelnlia 29dsad plail Jilgs ubls eald g e
o Jisio a3 Ml 1 iy 52> S
4 i b o o Sl Sl )8 bl g Slo Sy
Van )¢ 0 gio ol ;8230 gl @4 ssuesJlas!
Fof g Fof 1lgo a5 .(Deventer,2016: 69
OBy 5l Cglas (5l Logaze ol S (958
ol bl o osls JUanl «ilgs 1 Jud oS idg
Dl Sl 8o g Hilgs Ao aSil ;I s

3V soMel Jilgs Glipdy 02,9 L oll Ged o
bls 39>9 PU.C| ol ,o of €999 laul)d s
oo JolE5 pMel I Gl wanl SO aSh bl
0B Y0 gosle I yol ¢l 398 slowl (s 93
ol Lol Jol8  Sae

ol bigd 51 s Vool ilgs aSST poaw

God> )5 Silgi Sl 03926,99 L (2Lied 3590 o
Ao Bl (o)j (S9d> plas goje> (slaygdS
2hied Jilgs 1 ol Ggd> )5 3185 d929
pll Sl ) jilgs bl @S gladaz) 1 g
h8d 55,8 o &8lg S50 bl saub skl (pVel
ol - 3aled azgi [ (Shg onl e Silgi 0 &0,
9 0P pS> @ ilgs Kl Gl BT sl o8>
Gl 5l b logy) ilgs )l exsie oS Lol
Van )eawol o03u3,S &l 0,8 Wjgo awllel
e vl (Jl> ¢l L .(Deventer,2016: 69
ol 4 aledse d9az=a 1) silgd (l,Eed Sl ile
Sy o b alagly 5> Wb oS =8lio a5 &g
&l pS=> 390 (higd Loy ol oadb

YV GV Olxbio NFeoglimm g jmb A (ol 6,lods .Y o)l .0 0,95

e

039403 )|3.§|9 HSOluw U gl 0 Wgmzo (123
AVYF AYVE (L5l

@lasan s wlpl (3o Goliz )3 Su5 390
Ghls @Bl LIS oS ladT 51 sl LIS o
padand 4 il 82y g 0392 2,15 ) 3yac LI
pabnd 3blbso 395 Sl @ lagl 51 S
03 gmxo (63932 sloloe (23 Eguog0
SL1 51 Sy 3ilg3 o S w90 ol > Casal
(sole)nled DRl s gl jolaiedy 1) (IS
b g i 5 9l )90 ¢l ;3 g (WA D) AVVY
Alel 3,8 15 39505 Wgaumo o Bye oS (53,8
ol I (SBluas wuwl O g 3l JolS a5l
Wl jei8)asS ealud HSGliws @ |) auog g uis
-8 Jlo §lauan s <5 lalyl g (FV iF A¥VS
B jLasl jo -3ed el 0k 4 b S
e (IS goacls ol Sl 5l abbse
Slgiy b )0 gz g ol 4o 3900
Gl 51 b yilgd aliwgan 1) 592 (> A4S auS kil
G (FOO APV (Ljels)ass sl (6,50
b Al E999 (BBl iz Sl Qlizl sl Lesd
o CSby L JBes gbags 4 bgis
Jlo ol b (PSE P APV asu)aisges
iyl gy -y 358 lagae (o> ) Kinmgd
VA0 o3l o wainles (p81)5 Egudg0 ¢l Hd a9l
plel (Slgass 0B 3 5l S (Sxw el
Gyl 95 (0ol @ bogin |y Jilgd £999 4S 23905
APV olelS FEY D APVE (olol)siials
ol pMel pgy) 4 a5 (SluS oBaus i (FOF
il » ogle aibls Hlas filgs £999 5o ,Se
0oud (529,5 S395 yilgs YL I Lzl )
6lp 23y ol pMel b ¢pudylo (o1)5 g3 (45
Olsicas |y oxlg slital 33 guomo 155 E5Bs
Boi> 55 608 Sl Sy 3ulS g 3l by
(FOV VA (5938) 58 8ym0 ool

ol d s bl e Cusitol g (5 dizg) e U ¢S 31 -)
& il oV Lgelisol pac go SIS @ jo2V g .. Lpudlay
Lol Llgol o Lad)l il

ol ol 55 548 Silgs 4 B b plall g Auild Ggis lo pllas )3 yilgs .5)bidul 3ao]




YV UV Olxbio NFeo gl g jml A (ola o)leds .Y o)la .0 6,9

e

G Shl gy B (e upl Y0 ol
ol 5o 1380l S g ilgh BguEeS S
(69 Sl pogio bl aidly slo)Lbl ialyd
2l E990 ol ) pdsle Al g - 20
€999 sh (0155 po ) 1akd 19530 (s03Lo 53 (ainles
plel pgj) (oj=ie aSiul vy 03905 (&5 1) Silgs
348 g bl 0l )90 ol J> dsbo I (So 0ol
ol 50 59380 blee 5 485 95 aSal Lamody ..
L aS Glojlaol @ (s 9 4o 353U HYgdw =g
o3 Byloy yilgd yelod igle so Wsleo SuaSy
R SSeSy Blie 5o of Jlade @ Gl g
Al (a8 slml Wie A G (g0
S godbl pllel b S abbso 098l )0y
Al g ol )3 9o Joad Jeb @ (d)b
bl oail @ o Bro g 039) (5,98 «iles
950

6 e ohal e Gedms oBxiugs
89 (sloolas g g b 5l 509, F9d> Vg
Oz | T 6T g iles slino 3,90 53 503 (90 |
olgiedy o A5 3929 L aS(gpgloay 33> Hlas
23 1) owald aelgd s siiwilgis sgole (5l
o 3l O M) 4l .2iS 1851 30 ol
L (5509 siled pogio 13 |y 39290 (glolls i 33903
g awilyd Ged> )5 (S9I8 Silgh pogio Slasiuwl
al9 s led @ eilgs slawl galbbadlss G 4b
U.uT U9Jl9 \FY 9 A .>|9A )’| .\J)Lw k_é)Jo)g ‘u_wJ)L)
(P30 g0l 53 QMBI g (ogec (5La>otf.>|_> ;,w).sb
ol o283 @b 51 Su ilgs 4 390 bolukial
loes s @ 1F) g 1V Slga @llas Jl> ol b
slas oudis (£l0> bz p oglle (Jliie
el 4 oSl bl olales I e
sedin ol g i s L Cawlgsls
Al pogte @ plul God> > 50 slg S
@oé> 53 Sl ilgi g plodl Ged> )5 ellel
g 0 Sudy dulyd

hnlad God> alitiansy | SR

Comparative Law Biquarterly

———

6299 1l bl Silgs e)lge iz ,o ASdy g sal

Dygeo 5 ilgd Al 3)90 )5 (0 wllas
3> s (2hEed B L Cawl esiul LU $gdg
G B Lol 5l 3929 olpl (Pxe (gl8
SIS 0> Egud90 a5 (6290 > B> B xiumngs
o gow jl pasazi 9 o 4 5l g 0oy
oms galazd 1 led Sl aS el ol o 3l
ol 4 sl lp IS b pamasi o
U Jlgio guod @ (VI F APV (b j9515) 3l 0
Al S0 5SS dlse plw ) wwye sl
b osil 4 LG

GRS dois §
ohd (Bods Baimngs s8> Gillas az S|
Elaizl Uygo )0 poixe g podde glassw ;o
CIles @ 5l g 9 )95 jebody SileS dayld
lol g0 @8l Lol gMbl (> 9 adslo 500l
JSie oBas oLl Seilont o
03903a8L5| (yaud iy (S0 (Hgild 1Yo gosle
0 b 9B ilgs wougld pSe awn O)le
Ol b ygdS ol (Jle 0lgas 9 3900 8595 silgs
b oo bl oSl g 5iles a4y 65155 sbiil pg3)
Slgd 039,839 ol (59, il €999 jl a2 g
plas ;5 (S59 Lilgs aS(s gloay 3uiS HMlay las
S Bl cdles pilive glS ol (Sgé>

ol 5298 olizan (T i Lol 6307 B)lo g5

lawg yy ilgs ol 998> pllas @JUaA:
b SO JBlas el @ auwlg WolS
S 023 95 Olo (BlET 3929 Wjguo 5 9 3bb g0
o2 93 vlw Sl Jepas (ot 95 @ bgiye
Gow jl Egibg0 ol &S Cawl (T pilius jeS30
b g 39d pllel Sl 4 Dlas ,Sa
3D :QT )ub Lol (3l o jio P\Ld ooy 5o yilgs

ol (2868 lizoo ololl Ggb>

ol ol 55 548 Jilgs 4 B b plall g Ailyd Ggis slo pllas )3 yilgs .5)bsidml 30o]



| I el G dolidiagly
Comparative Law Biquarterly
—

3, Annashro-islami, Publication. (In
Arabic)

Hor Ameli, M. (2005), Vasael Al-shia ela
Tahsil Ahkam Al-Shariaa, Vol. 2, Al-
Aalami Institution. (In Arabic)

Ibne Ghodameh. M. (untitled), Al-Moghne,
Vol. 5, Darou-alfekr. (In Arabic)

Ibne Manzoor, A. J. M. (1997), Lesanol-Arab,
Vol. 1, Dare Sader. (In Arabic)

Ibne Manzoor, A. J. M. (1997), Lesanol-Arab,
Vol. 5, Dare Saderd. (In Arabic)

Ibne Motraz, A. N. (1997), Al-Maghref fi
Tartibel-Moreb, Maktabah Osameh
Ibne Zaid, Halab. (Arabic)

Imami, S. H. (1993), Civil Law, Vol. 1,
Islamieh Bookstored. (In Persian)

Jaabi Ameli, Z. (2004), Masalekol-Afham fi
Sharh Sharaie Al-Islam,Vol. 1 3, Al-
maaref Al-Islamieh. (In Arabic)

Jaabi Ameli, Z. (1885). Rouzeh al -Bahieh fi
Sharhe al-Lomaeh alDameahgieh,
Vol. 2, Abd ol-Rahim Hand-writhen,
Tabriz. (In Arabic)

Jaafari Langroodi, M. J. (2009, Law of
Oblgation, GanjeDanesh
Publication. (In Persian)

Jaafari Langroodi, M. J. (1993), Terminology
Of Law, GanjeDanesh Publication.
(In Persian)

Jaafari Langroodi, M. J. (2007), A Waden in
Terminology, GanjeDanesh
Publication. (In Persian)

Jaafari  Langroodi, M. 1. (2009),
Encyclopedia of Civil and
Commercial law, GanjeDanesh
Publication. (In Persian)

YV GV Olxdio Vool g b A (oly o,los .Y 6)leds .0 095

& Lo

Ardabili,M. A. (1995), "Majmaa Al-Fayedeh
va Al-Borhan Fi Sharh Ershad Al-
Azhan", Vol. 9, Alnashr Al-Islami
Publication. (In Arabic)

Bélanger, A. (2003), La compensation
légale, son automatisme et ses
conditions dapplication: entre
mythes et réalités. Les Cahiers de
droit. ( In French)

Carbonnier, J. (1997), Droit civil, t. 4: Les
obligations,. , Paris: PUF. (In
French)

De kottzebue, R. (1945), Compensation et
procédure ; essai de critique et de
science juridique pure, Paris: Sirey.
(In French)

Dehkhoda, A. (1992). Dictionary, Vol. 11,
Tehran University Publication.
(Persian)

Drakidis, P. (1995), Des effets a 'égard des
tiers de la renonciation a la
compensation acquise ,R. T. D. Civ.
(In French)

Hakim, M. (Untitled) , Mostmsakel-Orva
al-Vosgha, Vol. 13, Darol-Ehya at-
Toras al-Arabi. (In Arabic)

Helli, A. N. , (1984), Sharaieol-Islam fi al-
Helale wva al-Haram, Vol. 2,
Esteghlal Publication. (In Arabic)

Helli, H. (1990), Ershadol-Azhan ela
Ahkamel- Iman, Annashro-islami,
Publication. (In Arabic)

Helli, H. (1983), Sharaieol-Islam fi
Masaelel-helale Val Haram,Vol. 2,
Esteghlal, Publication. (In Arabic)

Helli, H. (1997), Ghavaedol-ahkam fi
Maarefate El-helale Val Haram,Vol.

ol ol 55 548 Silgs 4 B b plall g Auild Ggis lo pllas )3 yilgs .5)bidul 3ao]




YV GV Olxdio NFoo limo) 9 juls A (ol 0)lads .Y 6)lad .0 6,95

Najafi,M. H. (2000), Jawaherol- alkelam Fi
Sharhe Sharayeol-islam, Vol. 31,
Daro-  alkotobe-islamieh.  (In
Arabic)

Nichet, H. (1934), Du jeu de Ila
compensation dans les rapports
des créanciers et des débi-teurs,
Theése de doctorat, Montpellier:
Université de Montpellier. (In
French)

Rashti, M. H. (1982), KetabolGheza, Darol-
QoranEL-karim,  Untitled. (In
Arabic)

Ripert, G. et Boulanger, J. (1967), Traité de
droit civil dapres le Traité de
Planiol, t. II: Obligations: Contrats.
Responsabilité, Droit réels, Biens,
Propriétés, Paris: L. G. D. J. (In
French)

Sanhori, A. R. A. (1988), Alvasit fi Sharhe
Alghanonel- Madani, Vol. 1, Al-
Halabi Al-Hoghoghiah Publication.
(In Arabic)

Savatier, R. (1949), ‘Cours de droit civil, t. II,
Paris: L. G. D. J. . Paris: Dalloz.
(French)

Shahidi, M. ,(2010), Civil Law, Obligation,
Majd Scientific and Cultural Group.
(In Persian)

Shahidi, M. ,(1998), Extinction of
Obligations, Hoghooghdan
Publication. (In Persian)

Tabatabaei Yazdi, M. K. (1999), Soal va
Javab, Center of Oloome islami
Publication. (In Arabic)

Terre, F. , Simler, P. & Lequetete, Y. (1996),
Droit civil: les obligations,

Paris: Dalloz. (In French)

Van Deventer, S. , M. (2016), Set-off in
South African Law: Challenges and

hnlad God> alitiansy | SR

Comparative Law Biquarterly

———

Jaafari Langroodi, M. J. (2007), Mohasha of
Civil law, GanjeDanesh Publication.
(In Persian)

Jousselin, F. (1900), De la compensation
légale et de la compensation
judiciaire, These de doc-torat,
Paris: L. N. D. J. (In French)

Katouzian, N. (1998), A Ggeneral Rules of
Contracts,Vol. 4, Enteshar
Publishing Company with
Cooperation of Bahman Borna
Publication. (In Persian)

Katouzian, N. (2012), The General Theory
of Obligations, Mizan Publication,
Publication. (In Persian)

Khansari, S. A. (1977), Jameol-Madarek fi
Sharhe Mokhtasaren- Nafee, Vol. 1,
Maktabates- Sadough. (In Arabic)

Khansari, S. A. (1977), Jameol-Madarek fi
Sharhe Mokhtasaren- Nafee, Vol.
6, Maktabates- Sadough. (In Arabic)

Khouei, A. (Untitled), Encyclopedia of
Imam AL-Khouei, Vol. 38, Al-
Khouei Islamic Institution,
Untitled. (Arabic)

Larombiere, M. (1885), Théorie et pratique
des obligations ou commentaire
des Titres I1I et IV, Livre III du Code
civil,t. V, Paris: A. Durand. (In
French)

Mendegris, R. (1969), La nature juridique
de la compensation, Paris: L. G. D. J.
(In French)

Najafi,M. H. (2000), Jawaherol- alkelam Fi
Sharhe Sharayeol-islam, Vol. 31,
Daro-  alkotobe-islamieh.  (In
Arabic)

Najafi,M. H. (2000), Jawahero- alkelam Fi
Sharhe Sharayeol-islam, Vol. 31,
Daro-  alkotobe-islamieh.  (In
Arabic)

ol ol 55 548 Jilgs 4 B b plall g Ailyd Ggis slo pllas )3 yilgs .5)bsidml 30o]



I I hadal Godo dolidingly
Comparative Law Biquarterly VGV Olxdio NFoogliome) g jual A ol o)lod .Y 6)loud .0 6,95

o

Zahili, W. (1985), Islamic Jurisprudence and Opportunities, Faculty of Law:
it,s Evidence, V. 5, Dar al-Fikr. (In Stellenbosh University. (In English)
Arabic)

olel B> 53 548 Sl U (21K b plall g Auil)d Godio slo pllas > Silgs (g b 3idanl oo




2]

Comparative Law Biquarterly Volume 5. Issue 2. Serial Number 8. Winter and Spring 2022. Pages 29 to 45.

Research Paper

Challenges of conflict of laws due to the
globalization of securities in the legal system of
Iran, United Kingdom and international

documents
Jaber Ismailzadeh!, Najad Ali Almasi ™, Rabia Eskini®*, Ali Akbar Izadi Fard*

! PhD Student, Department of Private Law, Zanjan Branch, Islamic Azad University, Zanjan, Iran.

2 Professor, Department of Private Law, Faculty of Law and Political Science, University of Tehran, Tehran, Iran.
3 Professor, Department of Private Law, Faculty of Law, Mofid University, Qom, Iran.

4 Professor, Department of Jurisprudence and Fundamentals of Islamic Law, Faculty of Theology and Islamic
Studies, University of Mazandaran, Babolsar, Iran.

d 10.22080/1ps.2021.22603.1284

Received:
November 9, 2021 Abstract
Accepted:
December 3, 2021
Available online:
December 19, 2021

created is securities. On the other hand, due to the willingness of countries to
intervene in economic affairs, especially the stock exchange, it has caused a dual
nature of public-private. This, along with globalization, has created ambiguities
in the conflict of laws related to these documents. The main question that arises
is what effect has the globalization and liberalization of securities had on the
legislative and judicial policies of countries? The liberalization and
internationalization of securities markets, in addition to further complicating
some aspects of these markets, has necessitated the development of appropriate
legislative policies and strategies with these changes. Unfortunately, there is no
explicit provision in Iranian law for conflict of laws in the field of securities, and
it seems that the legislature has strengthened the national aspect of securities in
the securities market law. After the country leaves the European Union, it is
applied to determine the law governing securities. In international documents,
the principle of the rule of will to determine the law governing securities is
accepted if it does not conflict with public order and rules. In this article, we first

Keywords: examine and determine the legal nature of securities, then, we examine the
Securities, conflict of various legal regimes that may prevail in an international securities agreement,
laws, conflict resolution and in the final chapters, using the documents. International, jurisprudence and
rule, stock exchange, experiences of other countries, we will clarify the strategies for determining the
public law, private law governing securities transactions.
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Extended abstract

1. Introduction

As the phenomenon of globalization
becomes pervasive in various dimensions,
different issues arise that need to be
addressed. One of the issues in the
economic dimension is the impact of
globalization and free trade on the
determination of the law governing
securities and the rules governing these
securities. Given that the industrialization
of societies, especially developing
societies, requires the process of
economic growth of the countries, the
development of these societies and the
globalization of trade pose challenges.
These challenges can affect the economic
efficiency of societies, leading them to
enact laws to maintain and promote their
economic activity in the legislative stage,
maintain their economic independence
and ideology, and have economic
progress. This will make problems in some
cases since countries often tend to
maintain their financial independence and
ideology while enjoying the benefits of
globalization, e.g., one of the current
challenges of societies in the light of this
idea is the impact of globalization of trade
on the legislative policy of countries in the
field of securities. In this regard, the
willingness of countries to intervene in
economic affairs, especially the stock
exchange, has caused a dual nature of
public-private leading to ambiguities in
the conflict of laws related to these
documents along with globalization.

2. Research Methods

To answer the research questions and to
collect data, library research method has
been used, i.e., the existing books and
articles related to the subject, as well as
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the Internet and Latin sources have been
reviewed and analyzed through a
descriptive-analytical method.

3. Findings

Given the inefficiencies of the free market
in achieving the goals of distributive
justice and  economic efficiency,
governments, to redress this inefficiency
by resorting to tools and policies while
embracing the principle of the rule of will,
seek to redistribute lost justice. Given the
role that the public economy plays in
ensuring economic efficiency,
governments are reluctant to recognize
and enforce the laws of other countries in
this regard. Accordingly, in the field of
securities, if a country's interpretation of
the regulatory regulations is relevant to
the public aspect, it obviously does not
allow the application of the conflict
resolution rule and the territorial
regulations  prevail. Other notable
international instrument in this regard is
the International Conference on Hague
Convection. This convention does not
recognize the principle of the rule of will
in the quality of Rome I Convection in
determining the law. In contrast, it
believes that a law will prevail between the
parties agreed by one of the parties (the
customer) and the intermediary. In the
case of securities in English law, in
addition to the diversity of views on real
estate, the dual nature of securities adds
to the complexity of the issue. In the field
of securities in general, British
jurisprudence has placed securities in the
category of religious property.

4. Conclusion

As the results indicated, there are several
criteria for determining the law governing
disputes arising from securities, including
the law on the issuer's residence, the local

Jaber Ismailzadeh, Najad Ali Almasi, Rabia Eskini, Ali Akbar Izadi Fard. Challenges of conflict of laws due to the
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law in which the securities registry or the
place of the securities deposit is kept, the
law on the establishment of a certificate of
securities, the law on the status of
registration of issuance of securities, the
law on the place of transfer of securities
and the law on the selection of the parties
to the contract, each of which has its own
supporters. In the current Iranian law,
unlike civil documents and commercial
documents stated in Article 969 of the
Civil Code and Articles 305 and 306 of the
Commercial Code, respectively, there is no
rule regarding the absolute value of
securities.Therefore, to determine the rule
of conflict resolution in this regard,
reference to the substantive laws is
inevitable.

The method adopted by international
instruments to determine the rule of
conflict resolution is a reference to the
principle of the rule of will and agreement
of the parties. However, these documents
also provide methods to determine the law
governing these bonds in case of silence of
the parties to the contract. Rome I
Convention, for example, stipulates that in

Volume 5. Issue 2. Serial Number 8. Winter and Spring 2022. Pages 29 to 45.

the absence of a choice of parties, the law
applicable is the law of the country with
which the contract is most closely linked.
British courts did not follow the rules of
Rome 1 and Hague Conventions to
determine the law governing disputes
arising from securities before leaving the
European Union. However, the courts of
this country, after an election, applied the
rules of Rome I and Hague Conventions.
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With regard to Article 42 of the Convention, vendor's failure to deliver goods as
the subject matter of the third party intellectual property right or claim, is
considered as breach of his obligation to transfer goods ownership. Thus, to
deliver goods which is the subject matter of the third party intellectual property
right or claim, is an example of the lack of consistency of goods with the contract.
The ways of compensating for the lack of conformation of goods in Articles 46,
50 and 51 of the Convention are also applicable to goods subject to the intellectual
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conformation, Third party | arising from the intellectual property and other ones. Hence, according to
claim, Intellectual Articles 390 and 391 of the Civil Code, if the goods are entitled to another in whole
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Extended abstract

1. Introduction

One of the issues raised by the growing
trade relations and the wide range of
intellectual and industrial property rights
in relation to goods subject to
international transactions is the seller's
liability for claims and rights raised by the
third parties over their infringement of the
property. The question that arises is that if
a third party claims against the buyer that
the buyer's use of the seller violates his
intellectual property rights, what is the
responsibility of the seller towards the
buyer? Article 42 of the Convention on the
International Sale of Goods provides that:
1- The seller must deliver goods which are
free from any right or claim of a third party
based on the industrial property or other
intellectual property, of which at the time
of the conclusion of the contract the seller
is aware, provided that the right or claim is
based on the industrial property or other
intellectual property. In this context, this
question arises that what is meant by
intellectual property in the Convention?
Although Articles 45-52 set out different
methods of compensation for breach of
sellers’ commitment, there are no explicit
provisions regarding the compensation
methods about the right or claim of a third
party resulting from the intellectual

property.
2. Methods

The present research uses library data and
receipts and classifies them according to
the subject matter.

3. Conclusion

According to Article 42 of the Vienna
Convention and Articles 390 and 391 of the
Iranian Civil Code, the surrender of the
goods that is the right or claim of the third

Comparative Law Biquarterly

person is the breach of obligation to
transfer the ownership of the goods and its
surrender. As a result, if the seller delivers
a product that is not immune from the
rights or claims of a third party, he is liable
to the customer. In addition, if the buyer is
aware that the seller is the subject of a
right or claim of the intellectual property
of a third party, the seller is not liable for
damages. Apart from these similarities,
there is no reference in the Iranian Law to
the protection of goods from the rights or
claims of the third parties resulting from
the industrial property or other types of
intellectual property. Therefore, the
seller's liability for the rights and claims of
the third party intellectual property must
be inferred by analogy with the rights or
claims of the third parties arising from the
non-intellectual  property.  However,
according to Articles 41 and 42 of the
Convention, it separated the right and
claim of a third party arising from the
intellectual property from the right of
third party arising from the non-
intellectual property. On the other hand,
in the Convention, for the application of
the rule of legal conformity of goods with
the contract, it does not matter whether
the subject of the transaction is specific or
general.
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Abstract

One of the traditional methods of acquiring citizenship has been based on
marriage. In French and German law, this approach has been obsolete for many
years. Thus, marriage to foreigners has no effect on nationality anymore. Iranian
civil law, using Islamic law and Imamieh Fegh (jurisprudence), has benefited the
experiences of law-abiding countries, specifically France and Switzerland.
Iranian society has undergone several changes since the year the law was passed.
However, the citizenship section of the law is still based on the same traditional
view. According to the Iranian laws, if a person from Iran marries a foreign
woman, and if an Iranian woman marries a foreign man, according to the principle
of “unity of couples”, the nationality of husband is imposed on his wife. In French
and German, however, this approach of imposition has been denied for years and
marriage to foreigners has no effect on citizenship. The present research
compares the laws of the three countries and analyzes the negative effects of
imposing the citizenship upon marriage in the Iranian law. The results show that
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Extended Abstract:

One of the traditional methods of
acquiring citizenship has been based on
marriage. In French and German law, this
approach has been obsolete for many
years. Thus, marriage to foreigners has no
effect on nationality anymore. Iranian civil
law, using Islamic law and Imamieh Fegh
(urisprudence), has benefited the
experiences of law-abiding countries,
specifically France and Switzerland.
Iranian society has undergone several
changes since the year the law was passed.
However, the citizenship section of the
law is still based on the same traditional
view. According to the Iranian laws, if a
person from Iran marries a foreign woman,
and if an Iranian woman marries a foreign
man, according to the principle of “unity of
couples”, the nationality of husband is
imposed on his wife. In French and
German, however, this approach of
imposition has been denied for years and
marriage to foreigners has no effect on
citizenship. ~The present research
compares the laws of the three countries
and analyzes the negative effects of
imposing the citizenship upon marriage in
the Iranian law. The results show that
reviewing and revising the old rules on the
imposition of citizenship on foreign and
Iranian women upon marriage is
necessary.

1. Research method

This research uses a descriptive-analytical
method and collects data through library
tools.

2. Findings

Although the law of Iran on citizenship and
the effect of marriage on citizenship was
influenced by the model of the French and
Swiss legal systems at the time of its
adoption, the legal regime of France and
Switzerland has been completely changed

Comparative Law Biquarterly

and revised over the decades. This is while
the Iranian legal system remained the
same as a few decades ago. On August 10,
1927, France renounced the "principle of
the unity of couples" in citizenship, and
since 1973, it has provided equal treatment
for men and women to acquire French
citizenship or leave it. Germany, with its
1991, 1993, and 1999 reforms, rejected the
traditional method of granting citizenship
to spouses and accepted a change of
citizenship based on marriage only by
applying for acquired citizenship. A study
of the laws of Germany and France, which,
like Iran, are part of the Roman-German
family and international conventions on
women's marriage, shows that new
approaches to citizenship due to marriage
are based on the will of the couple and
human rights standards. It seems to be
applicable in Iranian law as well and will
not disrupt the structure of civil law in the
field of family law.

1- The Iranian Constitution, as the
reference law, considers leaving or
acquiring citizenship based on the
will of individuals. According to
Article 41 of the Iranian
Constitution, every Iranian
definitely has the right of Iranian
citizenship. At the same time,
Article 987 of the Civil Code
stipulates that an Iranian woman
who marries a foreigner will remain
an Iranian citizen unless the
husband's citizenship is imposed
on the wife by virtue of the
marriage. However, in any case,
after the death of the husband or
after divorce or separation, she will
acquire her original citizenship. It
seems that the second part of this
article is contrary to the above
principle. To solve this problem,
the main solution depends on
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legislation and making some
changes in the civil law and
maintaining the citizenship of
Iranian women in case of marriage
to a foreigner. This solution is
compatible with Article 41 of the
Constitution, in which it is better to
accept the theory of complete
independence for Iranian women
who marry foreigners. However, if
the Iranian women want to acquire
the citizenship of their husband's
country of origin after marriage,
since in the Iranian law, dual
citizenship of these women is not
accepted, it is better for them to
leave their Iranian citizenship, as is
the case with German law. This
change will not be a problem for
other articles of the civil law in the
field of alimony, determination of
her place of residence, etc. The
above-mentioned proposals are
applicable only to the legal
marriage of Iranian women to
foreign men, and according to
Article 1060 of the Civil Code, the
marriage of an Iranian woman to a
foreign man in cases where there is
no legal prohibition is subject to
special permission from the
government, and without the
permission of the Ministry of
Interior, it is not possible to
register it. Some changes, such as
the passage of the Law on
Amending and the Law on
Determining the Obligation of
Citizenship of Children of Iranian
Women Married to Foreigners in
2019, show that the Iranian
legislature has largely deviated
from the previous theory of giving
citizenship only based on the blood
system and the fathers’ citizenship.

Volume 5. Issue 2. Serial Number 8. Winter and Spring 2022. Pages 67 to 89.

2- In paragraph 6 of Article 976 of the

Iranian Civil Code, any foreign
woman who marries an Iranian
man is automatically considered an
Iranian citizen. This acquisition of
citizenship has been imposed on
her regardless of the woman's will
to acquire citizenship and has been
repealed in French and German law
and conventions related to
women's marriage, as noted. On
the other hand, this acquisition of
citizenship without the three
conditions of acquiring Iranian
citizenship, including merit and
property and residence, is against
the national interests of Iran and
can even provide grounds for fraud
against the laws of acquisition of
foreign nationals. Because the
acquisition of agricultural property
is prohibited for foreign nationals,
and foreign women can acquire this
property through formal and
artificial marriages to Iranian
nationals, it is better to impose
citizenship on a foreign woman at
her request and apply the same
conditions for acquired citizenship
to grant citizenship to foreign
women who marry Iranian citizens.
In this case, at least the condition
of eligibility should be considered
and the foreign spouse should not
be convicted of a crime, a major
crime or non-political crime in any
country. This method is in
accordance with Article 42 of the
Iranian Constitution, which
stipulates that foreign nationals
can become citizens of Iran within
the limits of the regulations. To
prevent the dual citizenship of
foreign women married to Iranian
men, it is possible, under German
law, to leave their original
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citizenship if they wish to acquire
Iranian citizenship. In general,
changes in some laws, especially
citizenship laws, in the field of
marriage to foreign nationals seem
necessary.

3. Conclusion:

In private international law, marriage to
foreigners or multinational or
transnational marriages are increasing
worldwide due to tourism, education,
employment, asylum, or family relocation,
or for several other reasons. In this type of
marriage in the field of citizenship due to
marriage, because the legal systems apply
different methods in the field of marriage
of national women to foreigners, there is
often a conflict of laws. Basically, if a man
and a woman who want to get married
have different nationalities, the conflict
will become more complicated in terms of
different legal issues related to citizenship,
family name and property and custody of
children. To resolve this conflict, the
traditional solution was to implement the
principle of unity of the couple's
citizenship, and the husband's citizenship
was imposed on his wife. However, it is
now accepted that marriage should not
have a decisive effect on the citizenship of
the couple, because the change of
citizenship against the will of the
individual is considered contrary to
human rights standards, and in
international conventions on marriage and
citizenship of women, the solution is to
impose citizenship on one spouse. France
has renounced the "principle of couple
unity" in citizenship since 1927 and does
not change the citizenship of a foreign
woman who marries a French man unless
she formally applies for French
citizenship. A comparative study of Iranian
citizenship laws with France and Germany,
the two main countries of the German-
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Roman system, which at the beginning of
the formulation of citizenship regulations
had similar citizenship laws to the current
Iranian laws, shows that some Iranian
citizenship laws that have been adopted in
recent decades do not meet the needs of
today's society. Although in Imamieh Fegh
(jurisprudence), the issue of citizenship of
couples in its customary sense has never
been raised and the main issue has been
the religious citizenship of couples and
their coexistence, and despite the fact that
most of the laws of Iranian citizenship
have been adapted from Western law, Iran
has remained unchanged in this regard.
Opponents of changing Iranian citizenship
laws oppose such changes because of the
legal, security, social, and practical and
coercive promotions of dual citizenship.
However, it should be noted that Iranian
society has undergone several changes
during the eighty vyears after the
enactment of the Civil Code, and the
attitude of society towards the issues of
citizenship, especially citizenship due to
marriage with the prevailing view at the
time of the enactment of the Civil Code
has changed radically. The result of these
practical changes is the non-
responsiveness of civil law to new issues.
Due to the immigration of many Iranians
to Western countries such as Germany
and France and regional developments
and the wunprecedented presence of
citizens of neighboring countries such as
Afghanistan and Iraq in Iran as well as
numerous marriages between Iranians and
foreigners inside and outside the country
and the emergence of serious problems,
the application of Iranian citizenship laws
in the field of these marriages requires
revising the citizenship laws, especially
the imposition of citizenship due to
marriage and the implementation of the
system of full independence for Iranian
women married to foreign husbands.

Manouchehr Tavassoli Naeini. A Comparative Study of the Impact of Marriage to Foreigners on Nationality in the
Laws of France, Germany and Iran



2]

Comparative Law Biquarterly

Although the Iranian law does not accept
the international obligations arising from
the non-compliance with the international
conventions on women's citizenship, and
does not accept the dual citizenship
resulting from marriage to foreigners, it is
not yet fully prepared for this change. The
context has been developed and perhaps
the law amending the law on determining
the citizenship of children born to Iranian
women married to foreign nationals
approved in 2020 is an introduction in this
regard.
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The shareholders of a company entrust the day-to-day management of the
company to a group of managers. In order to maintain the value of their shares
and their right to receive dividends, shareholders maintain certain tools to
influence the shares. They are usually influenced by expressing their opinions and
obtaining votes in the general meetings of shareholders. However, there are
other tools of influence, one of which is derivative litigation. This is a lawsuit filed
against the directors by the minority shareholders on behalf of the company. In
cases where the company has suffered damages due to the manager's
misconduct, the company has the right to take action against the manager, but is
usually reluctant to do so. Derivative litigation enables shareholders to take legal
action against delinquent managers. Common law, Roman Germanic systems and
Iran have adopted different approaches to protect minority shareholders. But the
Keywords: common law system acted more flexible and more complete in this case.
derivative claims, rights Implementation of the common law rules in the Roman Germanic countries
of minority shareholders, | demand some conditions that must be included in Roman Germanic law. The
common law system, the | gradual process of regulatory reform in Iran, the possibility of litigation derived
Roman Germanic system, | expanded and some of the rules and regulations need to be revised again. This
Iran article offers a comparative approach to the legislator.
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Extended abstract

1. Introduction

The derivative litigation is one way to
protect shareholders, particularly
minority shareholders. There are specific
conditions and properties of this legal
entity in different systems, including civil
law, common law, and Iranian law. In
general, different law systems tend to
approach this litigation in different ways,
and some of those approaches have had a
positive impact on other systems and have
helped evolve and reform derivative
litigation rules in less developed (lower-
middle) systems. The terms of commence
derivative litigation have been legalised in
some systems. But some other law systems
including Iran among common law and
civil law have taken an moderate solution.
Regarding the protection of minority
shareholders, the common law system has
a better protection of them. Therefore civil
law jurisdictions in evolution of their laws
and statues, have introduced some
solutions from common law system into
their legal system. Iranian law has also
demonstrated virtually the same issue and
its alleging conditions. Comparative
research on derivative litigation shows
that in order to reform some laws and
statutes, there must be no ambiguity and
disorientation in its application, so that
there is no opportunity for minority
shareholders to abuse it. To improve the
rules governing derivative litigation across
different legal systems, it is convenient to
use the achievements of other legal
systems, especially common law systems,
particularly those of the United States.
This article examines three approaches to
protecting minority shareholders: civil
law, common law, and Iran law. Iran's
commercial code article 276 explicitly
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provides the option of filing a derivative
lawsuit. In new bill of commercial code,
the conditions of filling this claim are
established in article 235 and 236. The
comparison of article 276 of the bill
amending part of the commercial code
with article 235 of the new bill of the
commercial code shows that in the new
bill, the cases for filling this claim have
been developed.

2. Methods

The present research has been done using
library data and receipts and classifying
them according to the subject matter.

3. Conclusion

A derivative litigation dispute is a lawsuit
filed by a company's shareholders against
its managers to vindicate its rights.
Derivative litigation is a significant factor
in observing manager performance and
honesty. The aim of derivative litigation is
to compensate the company for the
damages caused by managers and
inspectors. Derivative litigation opposes
and resists the defect in the corporate
entity of the company and the principal of
majority rule. To facilitate and encourage
the filling derivative litigation, we must
notice 5 options:

1- It's reasonable to remove the
requirement of having a minimum number
of shares as a first step from the list of
requirements of the derivative litigation
and replace it with other convenient
requirements, such as discretion.
Although this subject is debatable itself.
Because to achieve this goal it's necessary
to expand the jurisdiction of the court and
give judges more authorizations. Of course
if minority shareholders are given more
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power and authorizations so they can
question the decision-making structures.
This solution may seem appropriate, at
first glance. A meticulous examination
shows that the legislature should not grant
unsupervised rights to shareholders or
other individuals to bring claims on behalf
of the company in order to enforce its
rights. The identifiable risks of this
approach are as follows:

A. The threat of liability for breach of
duty of preservation may reduce the
incentive for managers to take risks in
commercial ventures because of the
potential damage to shareholders and
economy as a whole.

B. increase the motivation to abuse this
right.

2. shareholder information must be
made accessible to shareholders to enable
them to litigate, and in this case, selecting
an expert inspector from the minority
shareholders would be an effective
strategy.

3. An enforcement procedure allows
shareholders to sue potential
perpetrators, so that they are able to sue
not only managers but also controlling
shareholders.

4. Minority shareholders must be made
aware of the litigation risk so that they
don't become apathetic to it.

5- There must be an integration of the
regulations, rules, and criteria that
determine the type of claims in court.
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In recent years, money-laundering offence has seen a surge in interest from the
international community and the national legal systems as an important conduit
for financing terrorism. Against this backdrop, FATF has formulated minimum
standards and urged the states to comply with them, hoping to prevent and
combat money-laundering while at the same time encouraging the countries to
criminalize it in their domestic laws. Money-laundering takes place in a diverse
variety of ways, and has many particularities. This has deeply troubled judicial
authorities engaged in prosecution and proof of the offence. In 2018, the FATF set
up an educational workshop to instruct judicial authorities from different
countries on the imperative standards in judicial prosecution and proof of
money-laundering. It also provided points on the issue of Mens rea and the
modification of the principle of innocence and emphasized that proving money-
laundering does not depend on proving the primary offence. In addition to
explicating the standards mentioned above, this article aims to explore Iran’s
legislative-judicial approach to criminal policy by the use of the descriptive-
analytical method. It seeks to elucidate the extent to which current practices are
in line with these standards, and also shed light on the existing drawbacks and
lacunae. To achieve this goal, the principles and the framework of Iran’s criminal

Keywords: policy in Anti-Money Laundering Law adopted in 2008 (amended in 2018) and its
Money Laundering, executive guidelines, as well as consultative views of the legal department of the
Criminal Policy, Principle judiciary and a number of judgments of the courts of justice are discussed. The
of Innocence, Predicate article then concludes that Iran’s legislative-judicial criminal policy has adhered
Offence, FATF, to the FATF’s standards in some regards, while defying these standards in other
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cases, thereby creating drawbacks and lacunae, notably in judicial prosecution of

Extended Abstract

1. Introduction

The special features of money laundering
and the diversity of methods for
perpetration of this crime have caused the
improvement of the traditional principles
of money laundering investigation and
demonstration. Therefore, FATF held
workshop for judges and prosecutors in
more than 150 countries in an effort to
solidify countries’ legal rules and help
them to demonstrate money laundering.
In the FATF workshop, guidelines were
offered on how to prove the Mens Rea of
the money-laundering offence.
Modification of the presumption of
innocence in investigating the money-
laundering cases was also discussed.
Moreover, the independence of proving
money-laundering from proving the
primary offence, as well as the necessity of
criminalization of money-laundering by
the perpetrator of the primary offence
were emphasized.

2. Methods

In this article, Iran’s legislative-judicial
criminal policy has been investigated
regarding money laundering investigation
and demonstration, and compared to the
standards upheld by FATF. By studying the
Anti-Money Laundering Amendment Act
in Iran and the existing judicial procedure
in the courts, Iran’s legislative-criminal
and judicial policy were investigated, and
the legal gaps and judiciary problems were
discovered according to the worlds’
standards upheld by the FATF in the realm
of money laundering investigation and
demonstration. In the following, certain
solutions are proposed to address the

existing gaps and the problems with the
judiciary in carrying out money laundering
investigation and demonstration by using
other countries’ legal capacities and
experiences.

3. Results

In Iran’s legislative criminal policy, the use
of “objective facts” as a solution proposed
by the FATF in proving the Mens Rea is,
contrary to the wilful blindness approach,
consistent with the fundamentals of Iran’s
Criminal Law. Furthermore, even though
the Iranian legislator does not explicitly
mention the modification of presumption
of innocence, in accordance with the
provisions of the three notes of Article 2 of
the  amendment to  Anti-Money
Laundering Law, and the responsibility of
the accused to prove the legitimacy of
transactions or acquisition of property
through lawful means, the legislator's
differential view of money-laundering can
be observed. Furthermore, legislator’s
account of “suspicious transactions and
operations”, examples in Paragraph “CH”
of Article 1 and Paragraph “P”, the Note of
Article 7 of the Anti-Money Laundering
Act, and the emphasis on the need “to
report suspicious transactions and
operations” are other reasons to amend
innocence principle in the eyes of the
Iranian legislator.

As for the status of the offense of origin
(major) in the demonstration of money
laundering, according to Note 3 of Article
10 of the Anti-Money Laundering
Amendment Act and judicial procedure,
perpetration of money laundering by the
offender of the original offense (self-
laundering) has been independently
criminalized in line with the world’s
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standards, a subject matter of multiple
offense instances. However, “issuing
money laundering order is contingent
upon the demonstration of the offense of
origin” in Iran’s jurisprudence, and this
note is in conflict with the philosophy of
money laundering criminalization and the
FATF standards. The judicial procedure
has given rise to certain problems and
ambiguities. The problems can be
observed when dealing with money
laundering, revenues and property
acquired by crimes committed outside the
country and out of the realm of the Iranian
law or the crimes of origin with unknown
type or place. This has become a
conundrum in forgivable crimes of origin
and other crimes in which the
investigation of a crime of origin may be
suspended from prosecution.

The offense of illegitimate property
acquisition mentioned in Note 3 of Article
2 of the Anti-Money Laundering
Amendment Act revolves  around
suspicious property with unknown origin.
Although the prosecutor has no
knowledge about the acquisition of
property in an illegitimate manner, there is
mere conjecture as to the knowledge on
the acquisition of the said property in an
illegitimate fashion. The offense referred
to in Note 3 of Article 2 of the said Anti-
Money Laundering Amendment Act is
highly prospective and can cover the gaps
in the investigation and demonstration of
money laundering.

4. Conclusion

Proving the Mens Rea of money-
laundering through “objective facts,”
which is known in Iran as a “presumption,”
is consistent with Iran’s Criminal Law. In
Iran’'s Anti-Money Laundering Act, the
principle of innocence has been amended

Volume 5. Issue 2. Serial Number 8. Winter and Spring 2022. Pages 111 to 137.

in accordance with the FATF standards,
and the Iranian legislature has reversed
the burden of evidence. According to Note
3 of Article 10 of the Anti-Money
Laundering Amendment Act, if the
perpetration of money laundering offense
is independently criminalized by the
perpetrator of the offense of origin (self-
laundering), it is in accordance with the
FATF standards. The note stating that
“issuing money laundering order is
contingent upon the demonstration of the
offense of origin” is upheld in Iran’s
jurisprudence. This view has caused some
problems for judges in prosecuting and
demonstrating money laundering offense.
Therefore, it is suggested that ambiguities
and existing gaps be addressed by
modelling the Dutch six-step approach
approved by the FATF and using the
existing capacities of three notes of Article
2 of the Anti-Money Laundering
Amendment Act, particularly Note 3. The
acquisition of illegitimate property offense
referred to in Note 3 of Article 2 of the
Anti-Money Laundering Amendment Act
is a special offense independent from
money laundering, which requires us to
avoid using an extensive interpretation as
we shall stick to the interpretation of the
limit of money laundering offense. This
note in Iran’s law has provided an
opportunity to cover legal gaps in line with
the FATF standards to demonstrate money
laundering.
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See: Anti Money Laundering Centre NL (2019), Indirect
method of proof report. Available at:
https://www.amlc.eu.

3. Anti Money Laundering Centre NL.
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See: Zschuschen v. Belgium (application no.
23572 /07). Available at :
https:/ /hudoc.echr.coe.int /eng & FPS
Justice(2016-2017) Rapport annuel sur le
contentieux de la Belgique devant la Cour
européenne des droits de 'homme.p20, Available
at: https: / /justice.belgium.be.
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1. European Court of Human Rights (ECHR).
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2. Cloning Humans
3. “Bioethics” law of 8 July 2004 amending law of 29
July 1994, included in Civil, Penal and public health
codes, Penal code article 214-2: Human
reproductive cloning is qualified as a “crime against
the human species”. It is punished by a 7.500.000
Euros fine and a 30 years imprisonment penalty.
4. The Embryo Protection Act of 13 December 1990
(Section 6) g Stemcells Act” of 28 June 2002
amended on 11 April 2008(Section 4)
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Abstract

One of the goals of criminal procedure is to protect the right to liberty.
Temporary detention is a violation of this right, which in the present study is
examined for a maximum period of time in the light of criminal policy findings.
Some countries, under the influence of security-oriented criminal policies,
consider the accused as a dangerous enemy and violate his right to liberty under
the pretext of providing maximum security to the society and increase the
maximum period of temporary detention or indefinite detention. The approach
of Saudi and Lebanese Laws, in terms of not setting a maximum period of
temporary detention in criminal investigations, is influenced by the security
model of criminal justice and expediency. In these systems, the judiciary has full
authority at its discretion to achieve the good of the offender and the victim. It
can also violate the right to liberty. In this case, the atmosphere of the criminal
justice system will take on the color and smell of security, and criminal policy will
move towards the dehumanization of the criminal response. Contrary to the
above view, the adoption of a tolerant criminal policy with a little tolerance in
Egypt and Iran has led to a shorter maximum detention period. From an
interactionist criminological point of view, which views criminal justice
institutions as labeled institutions and processes, this reduces criminal
intervention and, as a result, defendants are less likely to face criminal labeling.
However, in some countries, such as Egypt and even Iran, sparks of security-
oriented criminal policy have prevailed in the legal system that have empowered
the political authority to detain individuals without maximum detention. This
article seeks to discover the strengths and strengthen them and find the
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Eweaknesses and reduce them by analytical and descriptive methods, and
i therefore can be effective in improving criminal policy.

Extended abstract

1. Introduction

One of the most important principles
governing the criminal law is the principle
of innocence, according to which a
defendant is presumed innocent until the
guilty is proven in a fair and just trial.
Despite the great efforts made, the need to
prevent the accused from escaping and
colluding, and from the violation of the
rights has led most of the countries to
allow the accused to be released and issue
a warrant for his arrest. A temporary
detention order means the deprivation of
the liberty of the accused and his
imprisonment during all or part of the
preliminary investigation by the judicial
authority (Mansouri, 2009: p. 32). Alook at
the regulations of different countries
regarding temporary detention shows
many differences both in terms of
detention conditions and time. These
differences, based on different ideologies
of thought that exist between countries,
lead to the accused’s deprivation of
freedom. Therefore, based on the
regulations and the period of temporary
detention, the type of criminal policy
governing each country can be
understood. The present article examines
this issue in Iran, Saudi Arabia, Lebanon
and Egypt and tries to analyze and

evaluate the approaches of these
countries based on  criminology,
victimology and, most importantly,

criminal policy.

2. Methodology

The research method includes an analysis
of the legislative approaches of the
legislators of the four Islamic countries

regarding the time period of temporary
detention, based on which the type of
qualitative content analysis can be used to
understand the type of criminal policy
governing those countries. Studying based
on such an approach can pave the way for
discovering the strengths and weaknesses
of these countries.

3. Findings

The approach of Saudi and Lebanese Law
in terms of not setting a temporary
detention ceiling in criminal investigations
is influenced by the security-oriented
model of criminal justice and expediency.
In these systems, the judiciary has full
authority at its discretion to achieve the
good of the offender and the victim. It can
also violate the right to liberty. In this case,
the atmosphere of the criminal justice
system will take on the color and smell of
security, and criminal policy will move
towards the dehumanization of the
criminal response. Contrary to the above
view, the adoption of a tolerant criminal
policy in Iran and Egypt has led to a
shorter period of temporary detention.
This issue reduces criminal intervention
from the perspective of interactionist
criminology, which views the criminal
justice system as institutions and
processes. As a result of such an approach,
defendants will be less likely to be labeled
criminals.

4. Conclusion

Under the influence of security-oriented
criminal policy, Egypt, Saudi Arabia, and
Lebanon have had temporary detention in
their legal systems. However, Iran does
not have this type of temporary detention.
In this regard, the position of the Iranian
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legislature is closer and more in line with
the principle of innocence, the right to
liberty and some  criminological
requirements. The position of other
countries is in grave violation of the
principle and right enshrined in Article 9
and Article 14 of the International
Covenant on Civil and Political Rights.
However, this detention order in Iran and
Egypt could be issued on the basis of
political position and institution, which
can be considered contrary to the
principles of separation of powers and
legality. Therefore, the special suggestions
of this study based on the analysis of the
approach of these four countries to the
criminal justice policy of Iran are:

1. Determining the limit of the period of
temporary detention in crimes that do not
have a sentence of imprisonment or their
imprisonment has no minimum (if possible
one or two months and otherwise one
year).

2. Keeping the accused in detention
after the expiration of the legal deadlines
for temporary detention is against the law,
even under the pretext of not introducing
a guarantor or posting bail. In these cases,
the judicial authority must take the
necessary steps to release the accused,
including reducing the amount of bail to
prevent the accused from being labeled
and secure the criminal response to his
accusation.
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The right of education is one of the most fundamental human rights recognized
in the form of the second generation of human rights in the Universal Declaration
of Human Rights and the International Covenant on Economic, Social and
Cultural Rights. Since the government of the Islamic Republic of Iran has
accepted these documents, it is obliged to observe the provisions of the
international documents and pay attention to the accepted principles of this right
in these documents. The Constitution of Iran, as the mother law, is the most
important source and basis of the right of education. Therefore, recognizing the
right of education and accepting its principles in the constitution is necessary to
protect this right. One of the most important and challenging principles of the
right of education is the publicity and freedom of education, which in some cases
has been ignored by the Iranian government, referred to as human rights
violations by international powers.The purpose of this study is to examine the
principles of publicity and freedom of education in the Iranian constitution to
determine in what cases these principles are in conflict with these documents. It
is also tried to find the solutions to this conflict. In this regard, French education
regulations are also cited as an example of foreign law.This is a library research
using documents, books, articles, internal regulations, international documents

Keywords: and the French Constitution, in an argumentative and analytical-descriptive
right of education, manner. It is also a practical research that can pave the way for a legislator to
educational freedom, identify the right of education. The findings indicate that although these
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public education, conflict principles are enshrined in the Constitution, they are not comprehensive and

of laws, positive rights

| effective, and in many cases conflict with the international laws and require
| review by the legislature.

Extended abstract

1. Introduction

The principle of universality and the
principle of educational freedom are
among the basic principles of the right of
education and its integral components.
The right of education, as a right of the
second generation of human rights,
obliges governments to implement and
extend it. No government can claim the
implementation of this right without
observing these principles and even
observing other principles of the right of
education. The international instruments
accepted by the Iranian government in the
field of the right of education oblige the
Islamic Republic to comply with its
provisions. Failure to comply with the
provisions of these documents means
violation and the government of Iran will
be a violator of international regulations
and human rights. On the other hand, the
full exercise of the right of education, in
addition to the exercise of this right
through the enactment of laws and the
enshrinement of this right in the
constitution, prevents the enactment of
conflicting laws.

In Iranian law, disregard for the dual
principles under consideration is evident
in some cases and leads to a violation of
the right of education and the issuance of
reports against the government for human
rights violations. These include reports by
the UN Secretary-General on violations of
the right of education in relation to foreign
nationalities, ethnics, religious minorities
and political criminals. In recent years,
there have been developments in the field

of the right of education in Iranian law and
in practice. However, there are still
shortcomings in these reports. Therefore,
it is necessary to determine in which cases
the laws of Iran are in conflict with
international regulations and what
solutions does the Iranian government
have to resolve these conflicts?

2. Research Methodology

The purpose of this study is to review the
Iranian constitution and compare it to the
international documents. For this purpose,
it is necessary to review the international
documents through studying the original
version of the international documents on
the right of education and the principles of
universality and educational freedom and
comparing it to the Iranian constitution.
On the other hand, because the
constitution is the mother law and other
laws are regulated accordingly, the
reflection of the views in the constitution
can be seen in other laws as well.
Therefore, some related laws are also
under consideration. The original version
of the French Constitution has also been
studied to be complied with the Iranian
Constitution on a case-by-case basis in
each of the principles. In this research, the
library and documentary method has been
used. Books, articles, internal regulations,
international documents and the French
Constitution have been studied in the
library and materials related to the subject
of research have been extracted and
examined in a reasoning and analytical-
descriptive manner. Although this article
is a fundamental research, it has practical
effects, including paving the way for the
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legislator in recognizing the right of Acknowledgments
education. We are grateful to all the people who
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3. Research Findings with the idea and write the manuscript.

The findings indicate that although the
Constitution recognizes the principles of
universality and freedom of education, it
takes no further action to enforce and
uphold this right. Ignoring these principles
has led to a disregard for the right of
education. However, governments play an
essential role in protecting positive rights
and preventing the enactment and repeal
of anti-human rights laws and regulations.

4. Conclusion

The Islamic Republic of Iran can support
the principles of the right of education in
several ways and prevent violations of the
provisions of the international treaties.
Invoking the rule of fundamental change of
circumstances is an appropriate way to
withdraw from treaties under Article 62 of
the Vienna Convention on the Law of
Treaties (1969). Another solution is to
change the laws contrary to the
international treaties according to the
sharia issues and adapt them to the
requirements of the time. Given that no
action has been taken to withdraw from
the international treaties, the
implementation of these provisions as a
law beyond domestic law accepted by the
government is both morally and legally
necessary.
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Abstract

According to Article 555 of the Penal Code approved in 2014 (Diyat Section),
whenever murder (including deprivation of life, being intentional, deliberate and
sheer error) occurs in the forbidden months (Muharram, Rajab, Dhi Al-Qaeda and
Dhi Al-Hijjah) or within the sanctuary of Mecca, it is added to the complete Diyat,
which is taken from the famous view of Imami jurists. This research, which has
been done using a descriptive-analytical method, shows that the jurisprudential
arguments of the famous saying that caused the regulation of the mentioned
article are debatable. Because, on the one hand, the document of the narrations
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aggravation of
punishment, Increase of
blood money, Critique of
evidence, Haram months,
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cited by them has been criticized and cannot be the basis of this ruling, the well-
known practice according to the view of some jurists cannot compensate for this
weakness of the document. On the other hand, since the alleged consensus on
these narrations is a proof and it is not possible to legislate a ruling based on it.
Therefore, it seems that the ruling on concentrating blood money in the
forbidden months and the holy shrine of Mecca should be reconsidered.
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Extended abstract

1. Introduction

Concentrations of blood money are
specified in the law. Concentration of
blood money is done in two cases: murder
in a forbidden month and murder in a
forbidden place, each of which will be
examined in the following.

A) Murder in the forbidden month

1. First of all, to apply the concentration
of blood money in the forbidden month,
the crime must have been committed in
one of the forbidden months, i.e.,
"Muharram, Rajab, Dhi Al-Qaeda and Dhi
Al-Hijjah".

2. The second condition of
concentrating the blood money in the
forbidden month is that the death of the
victim of the crime also takes place in one
of the forbidden months. Therefore,
according to these two points, both the act
of murder and death must be in the
forbidden month to apply the
concentration of blood money.

B) Murder in a forbidden place

If the murder takes place in the area of
the shrine of Mecca, the punishment of
blood money will be concentrated and will
increase. Other holy places will not be
subject to the ruling of concentrating the
blood money.

The authors of this article intend to
take a critical approach to the issue of
concentrating blood money in the sacred
month and the holy shrine of Mecca and
extract its important points. This research
is innovative in that it critically deals with
the increase of blood money.

2. Methods

In this article, library and descriptive-
analytical methods have been used.

Comparative Law Biquarterly

3. Findings

The result of this study shows that there is
a controversy between the jurists in the
discussion of concentration of blood
money, the application of its rules, the
type of murder (intentional, semi-
intentional and pure mistake) and the
place of murder (in Mecca). Furthermore,
in the verses of the Qur'an, there is no
reference to the concentration of blood
money in case of committing the crime of
murder in the forbidden months and the
holy place of Mecca . The narrations
documented by the jurists in this ruling
have a weak authenticity and cannot be
relied on alone, and even if we accept that
the famous practice compensates for the
weakness of the authenticity of these
narrations, it still seems that people
should not be imprisoned for paying the
Diyat, at least at this time, in cases where
the person does not intend to commit a
crime at all and take the precautionary
step,. Therefore, such issues need to be re-
evaluated in Ijtihad.

4. Conclusion

After reviewing and concluding the article,
it should be acknowledged that the
arguments regarding the increase of blood
money due to murder in the holy month
and the holy shrine of Mecca in Article 555
of the Islamic Penal Code (Diyat Section)
are weak. It is a document and it is not
mentioned in the Qur'an. Therefore, it is
necessary to reconsider the discussion. It
seems that in the present age, the increase
of blood money is not relevant and the
evidence does not seem strong.
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Although the validity of the documents from the perspective of the parties to the
transaction is in line with the payment of the price and delivery of the transaction
documents, there is no connotation to the nature of the unit of credit opened and
the condition for opening the lease in the underlying transaction. In some
contracts, the performance of the obligation does not occur once, so that by
appealing to the court or arbitration, the obligee is obliged to fulfill the obligation.
Rather, the execution of a commitment is continuous and composed of several
intertwined and complex commitments in such a way that in the condition of
opening a letter of credit, the customer must refer to the bank and complete the
letter of credit opening application form and deliver it to the bank in this period.
Consequently, the letter of credit issued by the bank with the agreement of the
parties to the contract, and the deposit of sufficient documents and guarantees
with the bank to issue and open another letter of credit is the customer's
commitment and the next issue. The fulfillment of such continuous and complex
obligations, if not at the will of the customer, is not able to be performed correctly
and in an acceptable manner by the obligor. Apart from the main function of letter
Keywords: of credit, since such a condition in the basic transaction is a kind of guarantee for
LC opening condition, payment of the price by the customer based on the introduction of a guarantor,
Authentication capability, | the guarantee of violation of this condition is the same as the guarantee of
UCP 600, Verb condition, | violation of the condition of guarantor in Article 243 of the Civil Code is the right
Invalidation to terminate the transaction. The 1980 Vienna Convention provides performance
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guarantees, including the request for objective performance of the obligation,
termination of the contract, reduction of price and compensation for breach of
obligations of the seller and the customer. In the present article, by examining
the jurisprudence and legal system of Iran, the International Convention on the
Sale of Goods seeks to respond to the guarantee of violation of the condition of
opening the LC in the basic transaction.

Extended Abstract

1. Introduction

The opening of a letter of credit begins
with an agreement that the seller and the
customer in the international commercial
sale determine the payment of the seller
price by the method of Letter of Credit
(LC). Under this condition, a new
obligation is created for the customer
along with the obligation to pay the price.
However, the condition for opening the LC
is to fulfill the customer's main obligation
to pay the price. However, due to its
conditional nature, it will have legal
effects. The Convention on the
International Sale of Goods provides a
wide range of performance guarantees for
breach of obligations by the seller and the
customer. According to Article 58 of the
Convention on the International Sale of
Goods, the surrender of the seller may be
subject to full payment of the price.
Therefore, since the customer does not
take action to prepare the opening of the
LC, it means not paying the price; the
seller can refuse to deliver the seller or
submit his documents. In Iranian Law, the
issue is so complex that if Iran does not
accede to the Convention on the
International Sale of Goods, if the law
governing an  international trade
agreement is in the Iranian Law, failure of
the customer to provide the conditions for
the opening of the LC and guarantee its
implementation can cause confusion for
the seller and judicial authorities.

2. Methodology

This research uses a descriptive-analytical
method and with reference to library
sources, seeks to do a comparative study
on the guarantee of violation of the
condition of opening the LC in
international commercial sale from the
perspective of the Iranian Law and the
Convention on International Sale of
Goods. The study of the present subject
depends on a comprehensive and
complete explanation of the nature of the
condition of opening the LC in the basic
transaction, regardless of the specific
nature of the letter of credit. Therefore,
this research explains the condition of
opening the LC in the basic transaction
and its nature, the guarantee of violation
of the condition mentioned in the
Convention on the International Sale of
Goods and finally the guarantee of
violation of it in the Iranian Law. In this
way, by identifying the relevant sources,
they are studied and the required content
is extracted. Then, by categorizing the
issues, the legal views are analyzed and
finally, the necessary conclusions are
made. To collect data, different books have
been reviewed and cyberspace and
information  of  experienced and
specialized people in this regard have also
been used. Due to the nature of the
subject, the method of data analysis has
been qualitative, and mental and
philosophical methods have been used to
interpret and explain the content.
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3. Findings

Although LC, from the perspective of the
transaction parties, is in line with the
payment of the price and delivery of
transaction documents, there is no
connection between the nature of the LC
unit opened and the condition of the LC
opening in the base transaction. In some
contracts, the performance of the
obligation does not happen once to oblige
the abstainer to perform the obligation by
going to court or arbitration. Rather, the
execution of a commitment is continuous
and composed of several intertwined and
complex commitments in such a way that
in case of opening the LC, the customer
must refer to the bank and complete the
letter of credit application form and
deliver it to the bank in this period. In this
regard, the first issue is the customer
referring to the bank and completing the
application form. Consequently, the LC is
issued by the bank with the agreement of
the parties. In principle, banks do not issue
and open LC without obtaining sufficient
guarantees. Thus, to open LC, the
customer must provide sufficient
guarantees to the bank and make their
arrangements. The fulfillment of such
continuous and complex obligations, if not
at the will of the customer, is not able to
be performed correctly and in an
acceptable manner by the obligor.

4. Conclusion

The impossibility of obliging the obligor to
prepare the preparations for opening a
letter of credit does not mean the
impossibility of obliging the customer to
pay the price in the countries that allow
the obligation of the obligor to fulfill this
obligation. Therefore, the seller may, in
the absence of opening the LC, demand
that the customer pay the price in
accordance with the contract from a court
or possible arbitral tribunal, or exercise

the right of confinement set forth in
Article 58 (a) and Article 71 of the
Convention on the International Sale of
Goods. Obligation to objectively fulfill the
customer's obligation to open the LC is not
acceptable due to the impossibility of
obliging it. However, this does not mean
that it is not possible to claim the price
because the LC is a method of paying the
price and not a method or means to which
the payment of the price is only relevant.
Therefore, the only possible performance
guarantee regarding the customer's
violation of the opening of the LC can be a
claim for damages or the annulment of the
contract, although this right does not
conflict with the claim for damages,
including the claim for damages and the
annulment of the contract. Due to the
special and unique nature of LC, which has
its own rules, it can be said that the
condition for opening a letter of credit in
the basic transaction, although it is a
payment method to pay the price of the
transaction. However, in the first stage, it
is a guarantee for payment of the price,
according to which the issuing bank and
the confirming bank will have an
independent and irrevocable obligation to
the seller. Considering the application of
the LC opening condition to the guarantee
condition in the Iranian Law, the
guarantee of violation of this condition
should be sought in the guarantee of
violation of the guarantee condition.
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Transforming the traditional procedure into an electronic procedure with the
idea of material formalization of the litigation and its procedure means the
elimination of material and paper tools and equipment in the procedure and the
acceptance of information and communication technology . The influence of
technology on various areas of the litigation process, as an inevitable thing, leads
the litigation process towards materialization by removing paper, changing the
concept of time and place, and as a result, providing faster, easier and more
reliable services. Despite the widespread benefits of the influence of these
technologies on the judiciary system, the implementation of this method of
exchanging information and communication in the judiciary must be done in
accordance with certain principles and adherence to them, including the right of
the parties to access the paper copy and the principle of the ability to deviate
from the method of electronic information exchange and the principle of
observing the defense rights of the parties. Each of these rights and principles
assists the administration of fair trial which is affected by the elimination of

K?Y"YO@S ) material and paper tools and always brings an apportunaty for court to control
E!Hnmatlon of material, the prerequisites of e-justice. This control increases the power of court and
Right to access paper finally results in due process and good enforcement of procedure. According to

copies, Right to deviate, | the authors, the world of litigation does not change with the advent of
Right of defense. information and communication technology.
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Extended Abstract

1. Introduction

Transforming the traditional procedure
into an electronic procedure with the idea
of material formalization of the litigation
and its procedure means the elimination of
material and paper tools and equipment in
the procedure and the acceptance of
information and communication
technology. The influence of technology in
various areas of the litigation process, as
an inevitable thing, leads the litigation
process towards materialization by
removing paper, changing the concept of
time and place, and as a result, providing
faster, easier and more reliable services.

Despite the widespread benefits of the
influence of these technologies on the
judiciary system, the implementation of
this method of exchanging information
and communication in the judiciary must
be done in accordance with certain
principles and adherence to them,
including the right of the parties to access
the paper copy and the principle of the
ability to deviate from the method of
electronic information exchange and the
principle of observing the defense rights of
the parties.

Each of these rights and principles
assists the administration of fair trial
which is affected by the elimination of
material and paper tools and bringing an
apportunity for court to control the
prerequisites of e-justice. This control
increases the power of court and finally
results in due process and good
enforcement of procedure. According to
the authors, the world of litigation does
not change with the advent of information
and communication technology.
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2. Methods

In this article, the basic hypothesis which
we seek to prove considering the French
Law is that the implementation of
information and communication
technology in the procedure and the
creation of electronic proceedings must
be in accordance with the principles of the
proceedings. Among these principles, the
principle of observance of defense rights
has a prominence and a special rule over
this process (this hypothesis has already
been repeated in the following two articles
and we seek to prove it in this article:
Mohseni, 2010, p. 59; Also: Mohseni &
Rezainejad, 2013, pp. 117 to 142.).

Such a view requires a consideration of
specific principles in the relationship
between ICT law and litigation law.
Principles that sometimes have a
compensatory view of the rights at stake,
such as the principle of the right to access
the paper copies, sometimes seek to agree
on the acceptance and deviation from
information technology andinterpret the
principle of observance of defense rights
when the average IT knowledge seeks to
prevent harm.

3. Findings

According to the authors, although ICT
seeks to eliminate paper or neglect parallel
actions, the proper litigation system
should recognize the right of access to the
paper copy. The benefit of this work is to
guarantee the principle of observance of
defense rights and allow those who refer
to the judiciary to have a gradual
adaptation to the developments caused by
information and communication
technology.

Hassan Mohseni, Zeinab Beheshtipour. Adherence of E-Justice to the Basic Principles of Procedure: A Comparative
Study on French Law
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4. Conclusion

In general, it should be reiterated that the
principle of protection of defense rights as
an umbrella of protection prevails
throughout the traditional and modern
procedure, which is the result of the
implementation of information and
communication  technology in the
proceedings. It should not be in conflict
with the basic principles of the trial since
we know the world of justice as the world
from the trial. Therefore, information and
communication technology should not
turn it into another world because these
are the principles always present in the
trials that give it legitimacy. According to
the authors, thejudicial system considers
this principle as a criterion for measuring
the quality and efficiency of any
technological change in the conventional
and traditional procedure.
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!, Article 748-8 (Modifié par Décret n°2019-402 du 3
mai 2019 - art. 5): ... il peut lui étre envoyé par voie
électronique sur le “ Portail du justiciable ” du
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Article 748-9 (Modifié par Décret n°2019-402 du 3
mai 2019 - art. 6): ... Ce consentement peut étre
révoqué a tout moment.
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Privacy is one of the prominent rights of individuals in society. Do the deceased
have the right to their privacy of personal information like the living? To answer
this question, in spite of ethical and jurisprudential prohibition to the violation of
deceased person's privacy, it seems since the deceased would lose the capacity
to enjoy the right in question after their death, they can rarely be entitled to their
right to privacy. Accordingly, when the deceased person has no competence to
his /her privacy right, their heirs will not be regarded as their successors, though
they can file a lawsuit for the losses related to them caused by the violation of
their bequeather's privacy. Given that the two aforementioned options are
rejected; It is necessary to examine the society as third alternative. In this regard,
the society seems to be considered as the true beneficiary of the deceased
person's privacy. This comment is due to the fact that the community incurs

Keywords: losses when the personal information of one of its members is revealed, albeit
Privacy, Deceased, after his/her death. Thus, this basis is justifiable not only to protect the
Information, Society, deceased's personal information, but also to reveal it as being in the public
Death interest.
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Extended Abstract

1. Introduction

The right to privacy protects a person
against others intruding into his or her
private realm without consent. Is it true
that the dead have such a right? The
answer to this question is crucial since
many dead people's written, oral, and
virtual particular information survives
after death, and our response to this
question plays a critical role in obtaining
and sharing that information. Many
different legal systems have taken a firm
stance on this topic. The protection of the
deceased's privacy, for example, is
stressed in German law and jurisprudence
(Mephisto Case,1971). Despite the legal
literature, there is a prevalent conviction
in the Iranian legal system that the
deceased's privacy should be respected
and not be invaded. This belief is
influenced by jurisprudential and moral
thoughts that indicate the need to
safeguard the sanctity of the departed
(Motahari, 2010: 291). However, who may
be deemed the true owner of the
deceased's privacy is a key matter, i. e., if a
person's privacy is invaded after death,
who will bear the brunt of the
consequences? The three alternatives of
the deceased, deceased heirs, and society
as the rightful owner will be reviewed in
this respect, and an attempt will be made
to analyze the possibility of the right of
each to hold the deceased's privacy in
three distinct parts.

2. Research Methodology

The study approach is descriptive-
analytical, in accordance with the overall
goal of the main research, to assess the
state of the deceased's right to privacy by
comparative approach. The process of
gathering data is similarly centered on the
usage of library data, and the accessible

&3

data have been gathered through books,
papers, and court judgments. In addition,
an attempt has been made to apply the
comparative approach in different parts of
the research from the perspective of other
legal systems and nations along with the
Iranian law. Furthermore, the teachings of
jurisprudence and fatwas of Shiite jurists
have been utilized in relevant parts of the
investigation. Allegorical and deductive
methodologies have been employed in the
analytical discussions of this study by
analyzing the judgments published in
similar domains by courts of different legal
systems.

3. Research Findings

Generally, it was discovered in this study
that the ban of disturbing the deceased's
privacy is incorporated in  the
jurisprudential rule on the need to respect
the deceased's dignity. Due to the nature
of the right to privacy, its attribution to the
three conceivable possibilities of the
deceased, survivors, and community was
investigated. Accordingly, the potential of
the deceased's right to self-determination
is not verified since the deceased does not
have the right to enjoy rights, is unaware
of it and unable to comprehend what is
transpired after his death, compromising
his privacy. He is unaffected by the title's
veracity. The survivors of the deceased
cannot be regarded the true beneficiaries
of their heirs' privacy since, under the
Iranian law, the heirs are not the
successors to the deceased's rights,
including his or her privacy, and, in many
situations, cannot be compensated.
Compensation for the moral harm done to
the deceased's privacy must include
damages to the heirs' rights. Ultimately,
the society should be regarded the
genuine beneficiary of the deceased's
privacy, with the final choice about the
disclosure or non-disclosure of the
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deceased's private information based on
the public interest criteria.

4. Conclusion

Considering the privacy of the deceased,
due to the deceased's and his survivors'
rejection of the two options, the society
will have the right to publish the
deceased's private information in cases
such as publishing medical information of
the deceased or the content of the virtual
account of deceased users that is in the
public interest. Otherwise, violating the
deceased's privacy and publishing his
information should be prohibited in
circumstances when it is not in the public
interest to disseminate information about
the deceased. Accordingly, it is suggested
that the judicial procedure damage the
deceased's privacy is the right of its
ultimate beneficiary, the community,
based on the note of Article 722 of the
Islamic Penal Code and also the second
paragraph of Article 103 of the Probate
Code.
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