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Abstract

dissolved for any reason and the goods are in the hands of the buyer, he is obliged
to return the goods; But if the other party refuses to receive the goods, in Iranian
law, the solution that has been considered is to refer to the ruler to oblige the
owner of the goods to receive. If the owner of the goods is not required to do so,
the only thing that happens is the change of iodine to a safe deposit. In some legal
systems, the solution is to resell the goods. One of the most important legal texts
in this regard is the Convention on the International Sale of Goods. The study of
the possibility of replay in Iranian law is the main question of this research, which
has been addressed in a descriptive-analytical manner and with library tools.
From the available data, it has been obtained that, firstly, in transportation
contracts in Iranian law, this issue has been explicitly accepted without any
shortcomings. Secondly, regarding compulsory resale, it is a matter of common
sense that the trustee should resell.
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Extended abstract

1. Introduction

After the sale, the seller has to deliver the
goods, and if the purchase agreement is
dissolved for any reason, the buyer is
obliged to return the goods. However, if
the other party refuses to retake the
goods, in Iranian law, he must be forced to
do so. Otherwise, he must change the
possession under a defective title to a
possession in trust and provide a safe
deposit. In some legal systems, the
solution is to resell the goods. One of the
most important legal texts in this regard is
the Convention on the Contracts for
International Sale of Goods. The possibility
of resale in the Iranian law is the main
question of this research. The available
data analysis has shown that, first, in
transportation contracts in the Iranian
law, this issue has been explicitly
accepted.  Second, regarding the
compulsory resale, it is a matter of
common sense that the trustee should
resell the goods.

2. Methods

The present research has been done using
library data and receipts and classifying
them according to the subject matter.

3. Conclusion

Resale of goods is accepted in various legal
systems, especially Kamnola legal systems,
as a solution to prevent damage or
corruption of goods in a situation where
the parties of the contract have a dispute
and are not willing to receive their goods.
Since it is not possible to expect and
impose an obligation on one of the parties
to keep the goods for an indefinite period
of time, the issue of voluntarily and
compulsorily resale has been proposed by
the law. According to the philosophy of
resale, determining the voluntary resale is
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the right of the preserver of the goods and
compulsory resale is his duty.

In the Iranian law, the issue of whether the
resale should be voluntary or compulsory
is a matter of dispute among jurists.
However, it should be noted that a review
of the law on transportation reveals
whether voluntary resale or compulsory
resale is acceptable to the legislature. Due
to the fact that transportation contracts
are rooted in the lease contract and the
lease contract is one of the exchange
contracts, by inducing the nature of resale
rules, they can be extended to other
exchange contracts, including the sale
contract. Considering the compulsory
resale, it should be noted that the resale
rules have been accepted in cases where
possession under a defective title is
changes to a possession in trust and that
there is no difference between the
obligations arising from lawful possession
to possession caused by contracts. As a
result, it can be said that this is a general
rule in all trust contracts and is supported
by rational and customary certainties.
Thus, when the goods are subject to
corruption, the trustee must resell the
goods. This can be deduced from Article
612 of the Civil Code, which considers the
customers in preservation of the goods.
Therefore, it can be said that in case of
non-resale, the depositor has the right to
claim damages.

Funding
There is no funding support.

Authors' contribution

Authors contributed equally to the
conceptualization and writing of the
article. All of the authors approved the
content of the manuscript and agreed on
all aspects of the work.

Conflict of interest
Authors declared no conflict of interest.

Meysam Akbari and Hani Hajian. Voluntary and compulsory resale of goods (self-help and emergency sales) in the

Convention on Contracts for International Sale of Goods (1980) and Iranian law with an emphasis on Iranian

transportation laws



2]

Comparative Law Biquarterly Volume 5. Issue 1. Serial Number 7. Winter and Spring 2021. Pages 7 to 30.

Acknowledgments

We are grateful to all the scientific
consultants of this paper. The present
article was written at the suggestion of Dr.
Seyed Hossein Safaei as a research card of
the advanced civil law course of the
doctoral program and after its completion,
it has been fully reviewed by him. The
authors of this article dedicate it to dear
Dr. Safaei.

Meysam Akbari and Hani Hajian. Voluntary and compulsory resale of goods (self-help and emergency sales) in the
Convention on Contracts for International Sale of Goods (1980) and Iranian law with an emphasis on Iranian
transportation laws




Yo GV Olxbis NFee (luunli g )lgs .V (olu 6)las ) o)las .0 6,9

Comparative Law Biquarterly

——

sale

Ox &0 OgawilgiS )5 (g hlasdl g jLgs (yig,9) Raro g 95U
Ji5 9 Jo> yailgd 10 3SG L ol @Godi> g (1AAC) VI Ll

O lel Slo Ngivs @Sl pise

Ol 8 ol 686l ()8 Gusy (ods 635D (ogas Folds (g iSs
Ol (s (Jlosd lygs 3219 (oMl KT 6Bl (uogras Fobs (555> lade sozuiils

d 10.22080/LPS.2021.22051.1248

03uS>

. w

Juds 50 4 2w 45 (J)g0 40 prized 0O Rure palud 4y blbge 0aiiigrd g pldl I oy
Gl 1 Lol 13glos VIS 513wl P18l Cuwl calbgo sl Hlag )3 Cuws ;5 VS g 33,8 Jmeio
ESl> @ dsxlie o3 sapinil a5 (o ) Kaly ¢lhul ot 55 33,55 VS dl )y @ pol> (blio
L5 53,55 ol ool @ pilo VIS uolio aS' Jjgio > - blpo adlyys 4 YIS oo plill cag
oS (5 Sal) Boii> glapllas I By 53 awl Plol @) (Hlawd 3y s 33,5 50 @lg oS Blasl
wegas ol )3 4S (958 Vgie ¢y ipge I bl YB (g8l oad (g uesas ol 5>
Jlgiw ol @oé=> 53 B9 85b Ol (o) - 3bbse VI ol G g eamsleiS )15 3929
o aislyy of @ @lGlaliS Il b g Gllsd Ghuogi sgui b aS ol Gubimi ol ol
B9d> 5> J85 g Joo ool 5 Vgl @S sanl Cawss wdlas ¢l 39290 sloosls I .l
5 bl 488 15 Gipdy 390 Sl 9 oS gus w9 9 Lolo 4 Egdge cal Gk
4 a8l b ol a8 ol ilel selgd (Jie Dlabie Sl cllao ol )bzl Gg,95L pogas

alad g 950

bl &,6
\Foo 5l5y0 09
oAy &)U
\Foo LTIV
il &,
\Foo ,3T %

Wlegudgo

o ojlganls

ozl (g8 A g 950
09,9 | 5)b93)

VIS Laés (gl lassl)s o
‘).n.c dLo ija_‘) b)bl ‘U“""‘

hanihajian@gmail.com :J.eql

olzls Lile i ghumo 635umgy
ST oBiisls (pogas Gois (518> glabo (sgaeinils iumydT

Obal «hes (Jlasds olygi azlg «soluwl

9 (19A) VI (Mol ¢y @ (rgaumsileiS )3 (s,llaudl 9 L3935 g )9) garo L9 ,95L -ulizle (S g gidd (5,351 piss 9 9id> (5 15T plno

Ji5 g Jom ol 355G b ol G


https://orcid.org/0000-0002-7752-8546

Comparative Law Biquarterly
—_—

Yo 5V Sloxiuo N Foo bl g 5lgs .V il o)lasd ) oylads .0 0)95

R o loske 3929 pac Jubs 4y silails oo
SBlw glal (Sed> aclgd b @G> ol Gg,95L §=
G e 2l > A4S (g3l solel bl a0
aS losle ylpl Ggd> o silatils ol lesgaes
8 ©I385938 5590 1) g 8L 3> lpo @
PRl as LSLQL;»J)).) d\b ) .QJI.)J 3929 ‘.)ujJL) osls
O 1 g o0 paduine 33,5 0 plol dlie ¢l
3929 83lge J g Jo> Fodx> 0j9> )5 j95 30 las
Slesls S8 olwlisd 3590 1) (U9,85L G aS 51>

slo,Sal, (250 Gh9,95b slgh aSl 4 azgi b
9 03ubg 9 Wlagsi Loguasio g gu (50 )3 0)U
G285 U900 4 Cownbise Nladse S s
aclgd Lol dlio ol )5 8 HLE w290
9 o0l g LSSl (slojgisS o> )3 Lig 85U
(V9A) VIS Lol oy @ 0gamnidleiS 5> pugan
Olnl B> @idg0 umw 35850 HLB (o) 90
9 8,8 J18 o 90 illio g (nb8lge sLT g
9450 WiS13)) 39260 Galed (a1 4 Of 5l Ly
A 85 9 Jo= 0jg> 0ilgd live 12 5T 3 9
U995 sl 9 pllel 3l Tgsu 39450 (58
b e Gaud byl Ojgo 4 7,0 Ojg0 5> guo
9 0390 i 9 LUS Blo oyl aSial 4y agi
Dlgi g0 iblss gy ade OIS glaiso L el
e 9 @b Dl JuoSS il (awlio Sl
Sl as ol caalsy Jus 4 £gidg0 ol Lol iy
g g00 i1y ol 4 g 039) o ¢l £gu590

L pogas ) (Juidi ailw ¥
YIS g 49
slo,gis o b | sl ol b aslw

(sgwge (g0 suol) S gz (gglinailul
s9Lio 38l (sl )gS 51 ka3 (8o Lol (P11 AV
oplgd dgdge VS gy L G> pegas >
LS Mol s @ 0gamileiS o 2> leygdds

3905 (a2

doldo |

0ad 1l Sl (Ses dolze plil l Guy
Juds s 4 @S (g o bg bl gl Rase
035lo (8L Hlau,3 Cawd 55 guuo 33,5 Gawd sls)l,8
ol o ubls VB Jug=d @ ol 0aiiigyd g
o2l ool 3elgd g 390 Silol VI Ladls 5y &jgu0
9o IS 03cld Gb p 350 wle s
YV oslo 5o j9830 plpl (P30 gl o Gupdy
593 933,80 50 pSl> LV Jugas L VS Ladl>
Vgl oSl @y Jugas Lol civls solgss (sigiumo
39290 Caudg )3 aSh> 3hb e sloslw jKal,
So 8l 2yl aS abliso (oaw)pdls g piliume
ol S0 S0 ol 55 Ll szl Job 4 Jlw
035)l3,0 ;0 L g 5,8 L5 slwd om0 o VIS
o doie 3 il VIS Ladlo gl SIS sletiso
5 ulSil g oyl aloz Sl Lis slajgds
03l O VIS Mol o &o ©gamdlesS o uizxen
3 0 S Consl @38, )8 plolish 3,90 i AA
ol 2clg8 Gubo o awl 0303)8 Hg9guiio VIS’ (g9
ol Sylge 5l o o VB Ladls Jigis sloplas
Cawl lSo 3)lge (B0 50 9wl @l |) G
Uh9,8 4 plBI VI Cobo 44 b Sl s uSole sl
2o S Gl om b ool Juol> g 03905 VIS

RUPSIPSIRVAE

Gado VIS (29,950 G2 ol LT S ggu090 ¢yl

ol 2bbe Ghpdy BB ohol (Sed> sclgd
iS5y Gabxd @ [o|.)§| wegas cpl )3 aS (galiwl
slize 32 oLl 2dbso (lao 5> 4il),8 Sl
B> 3 Gyl G lanlinh olSal Lolas a4l
2S5 plial 5l Gy ol @iuisls Hguatio 1) oyl
3)90 b&g,sog.o ol )Pdm))ﬁww
gmon (olao S5 ayylai b g ol HLE oy
85 90 gawlwl (lio 5 Lol il 6305,8
ezl Ghe8L @ (SVaiwl b gapuinedl
9 Slido ey 4 ool God> o | (6,L392)

2356 b ol Goiim 9 (13A) VIS Lol s @2 ogasileiS 53 (ablasdl 9 ,b3gs Gi9,9) @ae Li9,85L -Olzl> (il 9 9iv (5T plso
Ji 9 Jo> ouilgd




Wo UV Olbio NFoo liwnls 9 JL@.J v U_Jh.g OJlA.& A OJLAJ.‘:J KAL)

Giulad Gode> dolidiaghy @

Comparative Law Biquarterly

——

CadS (lgi sad [ feuils solgss (g e
9l 12 Jol ke 4 VB 5l SeolsS ol
ol P)U

& e fwd 4 pladl (g il @S (Sl ¥
é.wé ilgi 50 035ubg,9 Cdls il )3 .58
pladl Slgise Wygo ool )3 9 23S Jod |y
S VS Glg,85L 4

aS 3bb ol 2y ual g sde jy aS Sy -V
95 Dlagsl @ (g e JUSI D90 )0
solgs 1) US by ,95L @> oxidig,8
bl

L g 2l Bl oy20 o VS &5 (Sloj -F
aS 3l o3l (g llas| (g e 4 s30ubg 49
S s@lg> VB (g 950 4y pladl (6395 4
Sy |y aesd g pidie J> 2l b o
s (oA APAL dlas)l) 3l 03,55
owd adic 0)9 ol )d 4§ Moo R pwiz
S Mo p oz Fau jl bl oS
Sh 2bbed Fwd 9k sl
Se dy oainly g sl (gl 0aidg,8
Saladse &aro 9,9 5L s pladl Jol

(S5 yol b3xio VLI Y, Y

0Pl g0 4 1o 0l oo DULI Fads o
51 aedl FA s as(Mu.c.c) gl JSidl oo
390 4 9 48,8 )18 Ly 3)90 Ul e g9
5l coles lool, 5 Sy debge @bl 1ol
Olagsl pads aSpe a5 Hlaa S b 5o 0aidig,d
4 abbe VS Gigyd 5L ojlal 603,85 (5315)1,3
093 135 050 49530 gild V-Vl o3le Lazgo
Oy b saled ()l093 VIS (39,03 jl dzge oo
szl b doloo a8 isloyg 51 L sled 92 |, off
S lgi o0 63ig,8 S £ Lol By L US 515,18
1303 plasl ) 5 Sloladl

2 Uniform Commercial cod

oSSl ¥,

VIS 9,8 0938 9 o olS Gubo ualSIl B> o
2 S YE Ghgyd 8 puizzes 9 VIAY Gguas
b @ ey cugal 4 ool 1AV U
ol 0au @if 3y Jud 2 @ VIS (g9

VA D90 ) 49,95k G 45 (63,90 )3 )
Bl e bupo s ol sla)l3
(FA-F 05l )aib oaud aislik

G395 Coud wb).) 51 lsa s olf).m -y
(FA-Y 03lo) 2l (Sad galiso VIS g 38

Méo%gﬁgo).&i&é&g@o@)m -y

9 S pMel jlagys @y g9 b |) 395

5l Jodime Wae SO 53 a3 ol 3929 b
(FA-Y)3ules (g lo95 Caoud wb).;

b Olagss hal s oS olin -F
VAR S g 035 b s LS
U Oygo ol sl esud ' wlwl
holyld vlgise &b of 0ol e
595 Jlo il | alolee 3)00 g fowd
-390
b oS Jlo Sy alolso 390 45 olSin -0
U 6225 &L jeie (Jg bl eanl (VI
&L Djg0 cnl )3 bl @l ol s
azly a5 1 SUS 1 Soso Cuwl Goud
Sllo olgiey bl aloleo 3,90 Blog!
FOF AR (law) gyl
.(Benjimin,1974,539
2 W0 1V gas VB Ghgyd 0gild o
= 3590 Jlgz 4o L YE (9,8 5L 3)lge FA o3l
133,50 Ol 23 )3 a5 Cawl 6304
dj50 > oxiubgyd i jgie S (Jloj -
U o @ pliall JSib g VIS oudans
aS Sl by bl 46l o Jume
Ubgyd @ pladl oaiiig,d Sl enl 5

! fundamental breach

9 (19A) VI (Mol ¢y @ (rgaumsileiS )3 (s,llaudl 9 L3935 g )9) garo L9 ,95L -ulizle (S g gidd (5,351 piss 9 9id> (5 15T plno
Ji5 g Jom ol 355G b ol G




Comparative Law Biquarterly
—_—

Yo 5V Sloxiuo N Foo bl g 5lgs .V il o)lasd ) oylads .0 0)95

Wl 59550 bgyis g gl Loyl olsid Lol
3lg 33,50 LIs> b paws b jlagys @S (Bgis
-FEV vy ( oléw -Stone, 1981,p265)5)91 05

(AV-IAG APAQ (el «sguinadl (g ps0l (FEQ

1940 VS oJl (o & (gaamilgsS ¥, Y,)
w29

5L esle g3 VIS ol o g (gamilesS o
aS Vi oslo o (SO Cawl 03 1oy VIS (g9
a2 51 g 5940 g 313,18 azlipn 139 loic
fand 5l g Jolime De G g Johize Gk
L bl 03905 (5)las osSile QS s
£ S (Sylo (aiS Ggyd b | VB eaiigyd
9 315,18 Cunsd o Dglai Llgi 0wl O)lus
ol Syl b ogle 4 ) oSls alalss
33 6593 9 1xles Jguog |y VF 63l Gubo allas
a3 Gy azsiliz - g0 olo aS AN o3k
s ES 0 b ol i8S Lwe L VS Wpas 5o
220 O)leingué g2 4 VB Lad> gl iy b
lag> 4 pile AF L AD Slge Gao a5 (9o )9
(39 38 it @)Jod.)bOT.).ﬂgﬁu.o awl VS
uab e Sleie Hlasl aSil ) log e
il 035 Jlul S5 Byl g dgd

L 2l gyw dlwd om0 ;0 VS o0 -Y
Bl Gleio pe dgse pilime ol )l
ol o> 4 pile AP L ADslge Gillao a5 (8,
Gboladl (T g9 Capr Cawl lSo wuwl
alSo KoVl s adlilie 5,15 Jeose (9)lsio
Sl g e 2ad 1 e gllas] an
by Jlwyl 505

5913 G 335 o VIS g6 4 pladl aS L3yl -V

9 U9 ke Pleo (e (9,9 J=o

s9laie 395 (sl VI (5)13655 B)lstio lodiyjo

@ ) 035loBl Gluws ol LS alliio .aslos
(Foo VSV (ymazyio) 3o 503 W)l

A3S (6)15395 aloloe 390 padud I -

U el glaie @ as ) VS Jug=i -V
VLY l.ééw TRV 0w )§,{.§

Ohlws g 28 Gog,95L I) olee 350 -¥
soles allas 55 1y o 51 b

S 38)8 g Sl jla,s gliwl ly -F
ool slamdll sie U selgiy Oyl
S allas | alolss

wow ol gha!l pac clde 4 1) 5ly)L8 -0
Saled Fand ol s

Vs 4 aS VS (g9 5L g dowd jl e 4y -7
&ox BB w0 A5 4 iz B9 ¥ 2
JB G99 )5 49530 Gilo sl bl 0o
b &b bl (S eolasl 9 abliso Raz
S a5 payzo ,Sus slol, 3l e3liiul |

0B Y-VeF oslo ;5 y9,95L (lwads bl
o3 olw odle ¢l 5o wwl 03058 lu oS3
Jlo lgiis0 4l 5 RIS I judie 02y 0 Cawl
oslo layhls 399 9 S (9,95 ) alelze 390
Cosd 1 yieS (9,950 Loy AS (Jyguo 53 Vel-Y
20 Ohlus ju g Cuand Wgldd bl (631,19
9 S (ol g ,95L idl.aiS adllas | 03)lg
Wlao | Ohlus g pod Sy lgiee &L
Djge0 4 lgise 49530 03le §89 09,951 - olad
0b9,85L (swlwl byl 93 3L (poguas g (seg0c
Cale) 03438 (09,85b (g9 51 2L ol gleil ples 5>
plosl Y (s gausd b Gog,85L plel -) 358
SBL bl S a8 Gyl 4 VS Gug,85L
@ Y-Veof oslo O 3o jl bog i ¢yl 1ol (! Jgdo
bl bl JB (29>
b, 93 3929 pac 9 (9938 Wludyi e, poc

O P9 )0 K.ACL) Y-VoA o5l @99 ‘L999 B )95_)@
Sl Whlws (S adllas I 03iiS (b9 950

! Commercially Reasonable

2356 b ol Goiim 9 (13A) VIS Lol s @2 ogasileiS 53 (ablasdl 9 ,b3gs Gi9,9) @ae Li9,85L -Olzl> (il 9 9iv (5T plso
Ji 9 Jo> ouilgd




Wo UV Olbio NFoo liwnls 9 JL@.J v U_Jh.g OJlA.& A OJLAJ.‘:J KAL)

Giulad Gode> dolidiaghy @

Comparative Law Biquarterly

——

3 £95 S bz aSal (s sblassl) bz Gbe,db
aid)S ol )bl 6,505 9 sl VS G850
09,8 3L Lo a8 3.0 boga 0 68323 (ol 4wl
ol piusls @ aShz 1 aldSs b pwsla @ | VB
595 @ 5l IS b 3> (65 2,8 aS 390 ach
IS5, VIS (g 9300 53T Lol bl 2185 L = go
skl Gl HSwe @SS plul pac el
228 bl adls olyogo |y (998> udgiumo
V30 ) aS dgu 0 830l (gumiilesS AA a3l
wow I by oflg ¥ siu ;5 g waslgisen ojlg
ai8)S L8 esléswl 3)90 GgrmileiS kg
33 3T S Sl ol g oo Eacl 13 (!
oo @SS Y s > g9 @ Ghgyl ) s
Ayl exge o ) VB laes aglsg aS bl e

(oY PAF  aus) (ol leid)

VB (09,950 5l 390 95 el pSal 0 2> 5o
S BEVEIP

(93 )solisl Gig,95L Y,¥,Y
U a8 HoawilgiS AN oslo | s gudg adudd
ol Cawl Bgyme (6)0393) )Lzl g 9
3959 1 e8Il ¢l b B osgy Ojlws (ualS oacld
LK clblas Codgiume a5 (Sl 4 iy )0
log piso VIS (49,95 33,5 (5,88l 315 634e 10
Mad i Yleie g)lasl Jhu)l @ 2blbe
s ol oS aloloo 303 Byl sl VIS Ging,95L
el ails Jo3 Sl (59,9 53 (9)lsio
L‘.L;.'>|_>).3 S RVILY L’S)"fu“-’ 50 =Y Ji§ L_é);a.'i-\
VS 51 cladlxe gloanje iy -F (ol
(Honnold, 1991 :583)

V9,95 sy asbds 3)lge cul 4 azgi L 13

09ulgiS dlgo ;> Adlse L aS )05 399 (g LS

J2d 2 4 lgie 9290 slodye b= b g
13903 lgic

G Colpo U a5 HouwwlglS VO edle o
olgie 3L @id)S 18 Gipdy 3j90 VIS Gg,85L
dnloo b 9y sl &Blg )5 > ol e
Slo (gl A4S e slojag G 9 2blbise Wyl
Ol &uxo (@ gawd b aS > bl oo (olwlivd
23 Bpai 49850 G Sl g bl 03k
i &S ASlen gélg 5o .31 1) 395 Sloslo
Ohg,9 b @> lesgel o)Ll ol @ Lls@gd
L aS allaias (g0 5L @=> L VO 03lo ;5 5530
Sl laabads > b gl 2o Ewd pac
SVLI ozmen o )9dS (S0 oailgd o g i 0
Gglate I3 3929 CogS g Lol eamis
(AA AFAE (ais ) ol lad) !

@G> S ol o g pgmwlesS AN esle
33 Sl 03y 518 olwluds 5)90 |) VS (ig,95L
A0 g 9F 1lgo g AA 63l ¥V 3w S>> (Hleo g8lg
aS19iSy 08y Jalidio @ aS) 19FF (ygaunilgiS
Va9 (ole Jodio sbudl (Moll o g0 4 221)
13 a3 o ol | Jhiel Gags Gy VV osbe
s=02)3bb o0 YB 9,850 (5l Al slgo ol
3 e al (190 ¥z APVE (o Bxsungs
AN oolo .l ool Sl Ghg,95L P8I >
228 OpselyiS 3 e s 3 53 samleiS
VIS (9,850 @ 0 VIS (5 13650 g Lads ayllsg
23 el il ol g g So oad)le ol
JB gz 90 jl osle ¢l guog adudd g e g8lg
1wl a>gi

VS slwd b 6 3959 5l 688l g 0
Syld padsle pule @S Ablie (00,8
ol 0333,8 slogl WM

U )15 @ sgsi @S ol ol bl 510 @

W 9 Gl Sy 3930l Hgbo 4 2ilgl 05
(Audit, 1990: 189) 394 L, (5,525 wlw

w09,95L Logas ;> '05.:> 93 s> AN o5l 13

¥V obd93) ol Ubg,9L ) bl VIS

I ULIS

9 (19A) VI (Mol ¢y @ (rgaumsileiS )3 (s,llaudl 9 L3935 g )9) garo L9 ,95L -ulizle (S g gidd (5,351 piss 9 9id> (5 15T plno
Ji5 g Jom ol 355G b ol G




Comparative Law Biquarterly
—_—

Yo 5V Sloxiuo N Foo bl g 5lgs .V il o)lasd ) oylads .0 0)95

D slaisS S Gy U @S WSk aSly
()15 LV Gg,95L 3ual oS oS (isy) 6.30ig 9
Gorad 4g8ye plail 4 jloe B s YIS S
VS Lads @ o ladd aSb bl of o
395 Olags plasl 5 om0 4 VIS SUlo oS S|
STV S gau 03l plasil |y (Blein e sl
OgauilgiS 9y ol I gdbsed 21> ol Cuslle
il 3V Byleito o 4 |y olio b ay ,llas|
2L g Wbl 039,95 uad | alwg 230 G el
APA laswyl) 335 S5 |y o ppasad 35lgis g

.(YeA

5 b LT a8 ay)las| (Si8s pogas )

O 4)las| )l GUol @ a5 b oled b abl
o8z G99 5> J9Sde Akl g Y)lein o9
S Ojguo 4 Llgi o ozl aS 53,5 0 iy p
Yz APVE B I omez)oled b adl
YV oosle GMbl jl sSlesges glgie juo (S0 «(19F
pel ol 95 40 )91 Cuawsy Olgiise GgamlyiS
9 (aide dng b aS 108 (ueo oled g S
Gl @83y bl Jlgsl g gldgl Olelo b
e Ol o gidg0 ol ol 51 (o0 APAY o))
Nlodgas o)Ll ju (Bp Wil aS S
U sl Jlwl (Felemegas, 2007, 522)
Sy a2 WIS Ly aass Y ol JSi
las! Jlo)l doxS )5 03 4193 505 olad
J o paf JSb 4y 9 0390 PV (sau) JSub 4y
Jl)l ol oas @saS i 13ubb o LBp3a )90
4295 b o Swgrsl glaply S 4 ay,lasl
liod b by o 45 (5,900 33 (ogamileiS M o3lo
o3l 9 JSb (o g bl aid)S 18 uddlgo 390
Christina, )l slpl 3819 (3l o Lasin
as,laz ] Jlw)l 5l Slosio el oo b .(2003: 130
Gy [ )l 4)llas] Cawyd (e g0
Jlyl Cowl sa gl @S @eSilon @S> 5,91
Ai9p3y b et 9 olad JSib 4y 4yl
Oloj 9 lgizes @ U W)leie Az )5 Gl o
Enderlien & Maskow, 1992: )il jlas|

1d)lio pué yusl
G985 G sl Ml ogailelS oo
4 Cuwl (G ggw jl I)liopd U 4 bgis
b 03905 (@UgS 395 (5313)1,8 Wilsgei gl i
3l g9 4z Glaie i el aSil Ll
VB 51 as b Gloj waw az g bl
Gyl Olagss plasl jlatio b A3 Lo wilabls
305505 Byl 1) glalayld GgmlgiS bl Jylio
23le3905 Ol GgamdlesS GBS b Sl By 13
38 B iy S)lsione b )l sgaiie
38 gldel g Cusdge b cnliio Jas plal
6l IS o Sy s (Honnold, 1991 :583)
@ Sty 9 Sl JSino (530l Gliopue 3
gLiial lgi g 315 )90 e o> Jlg= g glsgl
G olyl8 hal pegas ;5 pad)b I o 2 pe
133,58 o (815 (b (50l B)lsiope pb plic
.(Schlechtriem, 1998: 681
) las| Jlw)l
bzl Gg,85L pleil S J8 a5 63)lse 51 (S
LV (B9 ,95L 2ab S (63,9 sgmw Sl Cambiso
by ylgie 0 AN o3lo ) 33 )5 g) g plail 5)ls
Ao 4 Y)lsio Hlas ] Jlu)l dosid oo Lg,95L
395 Wlagei )3 Wylsiopue ;U a5 bl
G)lsito las| el 4Sil Logas 53 ol a4l
4z b L g dgde wiiS g llasl g9l az @
T bl ol o g (38 LT sl 9o
oy D300 4 2L LT ol 568 Jluyl ogaes
Gyl @y jlas ! Jlu)l @ las BT § o) jue b abl
Jorog ©hlas b 3l 5o byl pganilesS 5o Jrlso
o Djgo 4 gamleiS AN oslo I SeMbol
Sl ses bl JB ez

slacl (plas W)l a4 HlUas! ol asuwls
2 9 Ul ghal Cyr ke 4 o)
) VS Gieysib o8y Sl Sele amis
auwl> ;> jgpa> b g (Schlechtriem, 1998: 68
Ceaxd 0 V0 4 VB (g9 51 pliselol g g 95U
(OQF Fa PVE (o Baiug | 2ez)abl o

2356 b ol Goiim 9 (13A) VIS Lol s @2 ogasileiS 53 (ablasdl 9 ,b3gs Gi9,9) @ae Li9,85L -Olzl> (il 9 9iv (5T plso
Ji 9 Jo> ouilgd




Wo UV Olbio NFoo liwnls 9 JL@.J v U_Jh.g OJlA.& A OJLAJ.‘:J KAL)

Giulad Gode> dolidiaghy @

Comparative Law Biquarterly

——

U Gg,85Lb ol Jaog I Jud g bl Sl
Al g0
Jlgiw ol ay)llazl Jlu)l ploj yogas >
Juol ag)llas] gl 3L Sloj 4z a5 Cuwl 2)lao
L 9)lein et usl 5l a2y UT Sl o iz 55 9 30
plsl @ S35 p we ezl ¢ols 5 of 51 b
FB (g 9 5L 4y las] plgic 4y (6o15)L8 Dlsgss
orudo jl (B pogas ol st Ghndy
5l olgisn (sduw O txslaibly Glgie GHgamilgiS
HUassl Cawl 630 YIS (5,l3955 @b sgsio aS ()b
G Jol (uSe Hlatie «ugi g3 3 a5 bl
> -(Schlechtriem, 1998: 682) «xilay Jolio
a4l tslaidly glgie auylas cul jl Cusd js 50
a,las| a8 Cuwl 639 ¢l (9 HgrmslgsS ;> dle
3929 (W)l=ispué ;ubn aSiyl 5l Jud ol oSao
az S| o las| puio (s 3gu 6315 bl abls
Gl 2l o Jolie Byl B)laioyué bl Jub
G (093 @A=i)d 9 0390 OB g8l sl
wrol)lluwws pogas cpl 3 diswe Hlasl
b sl slas @y Lol (1Y APAR (o)) qgguinadT
Obe8k pegaz o H9Sie ddwls 4 dazg
allosl Jlo)l ab olo aSul blsd g ()L
Uyl 13 bl o lgizs g ooy @ ,bL )leie
logais ad)l=io e U I Ju8 9,95k 4y las
L oaplasl Jul g sl Clus 4 B)lsis
0391 B)lsio oS (55U | sy gl ploil (ygoudro
Uygo 5> 4S (f09,95L 3uad g @G> b o)Ll g
Sl 39T 5 shal a4y Gl (Sas B)liopns sl
lalas oo 53 ST ol tagleded | g ,95L G
GLolai o7 )3 9 03u5,8 j3bo B)lstio e usli b as
G> U Cawl oaid adllao (g515)1,8 Olsgss @ plll
4 )l slogad Egu090 cl 9 o)Ll g 951
R e 63038 )l ayylas 4 13 0T Clws
355 3929 po3)) Jol 332 pgs 9 gl bojs s 45|
assl g 3l 3929 i (lasl gols pgjl o

)llas| aS dg905 ly dgd 0 Az 5> (361
L7<JJ9 390 3 3> aS Sl e (g0l )l
Sy 1) 395 Lol
gMbl 4 by lasl Sl pogas o
plaS OoamuleiS aSil iy s b duwy ablxe
b Jgog (bl Jolds God> 5o gl wlilas 5l sq
Olato G Cawl 03l H18 iy 3)90 |) gl
silaidls olgie (o bl o Wi (gmuilyiS
Obg85L 4 Eopd lp alasl Jlu)l buo oS
Enderlein & Maskow, 1992: )s.ib 0 (S5 VS
o9, 9 (362 - Schlechtriem, 1998: 682
By 1x0legas plel ayylas ol L3l 5> LgsT
g YV A (¥) 10() slgo @illas a5 Joub g wloxl
aidpdy Wl pogas )3 by Jouog <y ,las FA (F)
SWo Jlw,l jlas ey, lasl 3,60 53wl 633,85
ol Sl allas! Jguog =)y g 390 s0lss Jas
pllel 55 (B 30ud aimils il Lido LS cage
Lol sy abolies gl @y 3 4y, Uns| sSlosges
.\)L\J Uog)'J 9 Cawl LTQlS 09.9.”.1 09z U &Xl.lo'
S gSiles Ll (A9 AVAL Uaw))asl Jealb
@ azgi L (10) Ve (uuso)slaisS S
09mlgiS AN 63lo \ 6 uali ) Hlas | Jlw)l dawdd
S Gbo,d5U 5l agyllas] clolie g\l lse oS
L g 03,5 oligS 392 Wlsgsi )5 gl aSlyz (bl o0
&lo g 3ulod Joe 395 Wlagei a Cuwl (1S gl
oulzxe o Al b g8 395 GV (ig,95L
&lao VL @ VIS LT aSiul 5l gMbol caga (iog )9
Ahudd g S gy S b 290 S,
U8 g osac o jl 6 Sel> aS AN sl ¥ s
gz dole 9 gupw pladl @ zlisl oAbl
9 J=le pla8l 1 (5093} 2y 3)lg0 g )15 g 950
L ol Jll g ylas g J3B ST Gy 3185 @ paw
Az )3 g g0 g dlai AA odlo ) iy asudsd
Jowog aylas )las! Ghgydlb )3 wie sk

olos 098l gMlol 4y Jlas 5l 6iumgs el jgkaio Ylais!
Sblse Jyog ke

9 (19A) VI (Mol ¢y @ (rgaumsileiS )3 (s,llaudl 9 L3935 g )9) garo L9 ,95L -ulizle (S g gidd (5,351 piss 9 9id> (5 15T plno
Ji5 g Jom ol 355G b ol G




| I (shurdal (God> dolidioghy
Comparative Law Biquarterly
—_

Yo 5V Sloxiuo N Foo bl g 5lgs .V il o)lasd ) oylads .0 0)95

pouy 9 Slac g VS £55 4y bgyye g Wllazle
US—‘-‘W‘-"S-‘S Ll .(FFQ :\vqY ‘LTJLO.ao)w| L,Jlfub
s G2y (| JS s s pulwl p pogras ol
OgrilgiS aS oaub rokLc:l Ho ooyl ails 0>
Sl O LSIJ-.’ ol UQLO.LA aligo (5LQ>)9.J’.~S

@ 3L 5 b ol sl o3 Jlacl Givg UT

35 line Jlgo| glogl 55 aS sl glol Ly b
Gygo Lol )5 Higyd aS (5 )0iS ueild oz)lez
51 =a -Graf,1987: 628)sl wollas 3,3y 0
Nz ppands ol 0¥ P2 APVE (o xiaag
Ol B S skailas Vgl aglise sy s
( Enderlein & Maskow, 1992: 359)s5l6g05
2 AS ooy (ails Gipo £9i jlme I jolais
pleol Gig95L 4 pladl a5 (531,81 liie oyl
oo 0938 4 b aplas ol @399 Wb xies 00
a2zl (pai8e b LI Sz Sl)L8 Slasil
Olgie UoamdleiS ijmte I (B 13 900
plasl slogad 4 1) Jae ¢yl 321 0359 ,8 Slosgad
09y UlSe o Jlael B lo 0gild 5 S 20>
LUK aS 9 g Cuwl ool aizlud Cuouw)
VIS o b alanl) )3 gis <5 1) g oo 2ibig 950
& 4 |y Gg,8 0925 o) aSdy 35l 63wy 9 Jguw
23 S gy ol 135S Ogauno 31,8 (ud)lo Fodix
o gh> vgzee (pols Ubgy UL Uo
Joe of @las b sBL sl iw
(sam=o - Schlechtriem, 2008: 295)sg¢.
cale, aS s 3)lg SlEnl Has ol 0 (161 1¥9e
sl (B Gebs> ) pols laulph wigS,e
a9 cule, b ol PL:>_J| L &db lawgi og,950

A a4zl )la Cucgidge sl ) ols
wash aASul jl Cuwl O)le o390 o3l Hglaie
o> 4y sg=ie 45 (539 Lo po g Jodixe

ol dbul 53 52 glal Geds 5o Cud puus b 03l 5l gles
.AJl) ,JJLu_x.ml 3.t 2
(S ol bazxio OV Bgé> plas ¥

3l SlEl aoawl byl 95 o §499 )l ool
Al Uiy U8B 35,8 S5 a8 (Slo b g 6390
o132 3L G598 llas ol 5l ug S allas
19530 4zl Jluyl pac shz! Colosd caslsy
(09aulgiS Guagihy o L abbise AN osle o
plasl Gig 950 pMlay ) llas] Jlu)l pae ilews
Colod ol g5 oo > bl wxd pllel aid)S
03 Ol Az )5 4id)S5 )18 oguald 3,90 (2!
Juyl pae 9 6387 (5059 3455 Sy By llasl 1
Ao o 1wl (5659 =T oo AR Al
Bl U Sl 38U e puss 63 plasil g 830
Jo aclgd g (15 (uilgd 4 aS (yammleS V o3l
WgilgiS DgSw o )5 03l glayl o)l
)9S s 158 g 0303 Sl S5 lg3
Y APAY (o)l qgapuiedT (g uol)s)ld
Felemegas, 2007, 522 -Schlechtriem, 1998:
(683

1olg 9 g2

ol ap)llasl Jluyl g I)laie e 113U 5l Gay
&> b oxge o ) VB lads agdsg a5 (63,9
oud glgie GoamilgsS )3 33,5 50 slml Gg,95L
ol 23g pleol (paiie Gaylon 41 39k (g9 a5
e Gilo jl Glgy8 aS 2blise gilas Jlgiuw
9 (i il ol LT Sablie liso az
o plaS paike @b g (paxd b 2Bbe
Sl Joc Silo

390 b Ubg85L = &S (aleplas I Sy o

pll 69 yogas 5 Taslesls LS olwlis
Gilo Sl Ghgs85L -V 315 929 ogad 93 g ,95L
51 osliil g paiiame OlSTie Joloe oS ogas
Gio 5l gL -V b g9 sl Vs
S8z pogaz )3 .l gl Jalso oS ogec
& ol (il (pogaz b (segac (g9 092 LI

b obal o> )3 L9,95L @ oad BB O)jgio 45 w0 Hlas 4 !
S 1z 023)5 Gg,d5b oMby 4 518 3L @, llas | Yoyl oy iy

2356 b ol Goiim 9 (13A) VIS Lol s @2 ogasileiS 53 (ablasdl 9 ,b3gs Gi9,9) @ae Li9,85L -Olzl> (il 9 9iv (5T plso
Ji 9 Jo> ouilgd




Wo UV Olbio NFoo liwnls 9 JL@.J v U_Jh.g OJlA.& A OJLAJ.‘:J KAL)

Giulad Gode> dolidiaghy @

Comparative Law Biquarterly

——

OB 3gs I s202)38b 39290 b )5 Ol
A 03bs 5l s ol @S (0o Ll (190 Wz AVVF
U gl b abldS Caso 4 190 GouslgiS s
Y&u.w Slwd L9980 lasg g .)g))f O3> ali oflg
Olgise & Sl I gugo juunds b . 2ile (8L
ali 3)90 ;5 AA ool ¥ aiu oS 5)S bluswl ¢z
20> -Dimatteo, 2004: 429).5¢.85 50 Jloc! po
QoY IPAY o)l 1190 ¥z APV (B siungs
laaz) aSiyl 4 4293 b osd oly Jilie o Ll
ali ojlg Wis> @ Pb§| OgrilgiS UlS/_).uS ISSERY)
29,8 1,8 pS> 390 (53l Slwd Lgi5 13 (aslesges
oS 390 Cansd (ilS plos b (g3Ladl slusd g
-Schlechtriem, 1998: 683)cuwl 49,55 1,8
Enderlein & - Keritzer, 1989: 564
ol =10V Ve uu=o -Maskow, 1992: 361

VY oavqy ((69GO (G )0
Oh9,8L Sl 4 3l (S @98 Egdge
S b el (bl (g0l | slwdl &) puw glaVS
=R &S sglailes Jol Wjgo 5> 45 (agec 03cld
o531 65> 4y U5 slgipad 351 03,8 0, 35
bz ogud gabaidl (i)l pals (o8 55 aS VB
Sl 59 puumds (a5 63930 3 2L sbiwl a8
5l xSl gz ogac 03cld Sy |y ggudg0
b ol osizen 9 pailsy ilde Gylo 4 jiden 0
sgc ploi )5 aSh @uwilss gu 4 paiso LS
aialbg Jul o 4 3 )l Sl S S (ibglss
2L el g)le )l sage o ) VB I dadlxs
Ol Glals 12)9 )5 aS d9b cllas ul 44 JIB
D jee aShl 4 azgi b plpl God> 5o b )
0333,55 @Goeko VAN VIS ol o g gamnilgsS
VIS &2 sbwd 4258 53 VIS g 850 paolesn S|
S bl (sogec 0328 G JLid 4 b e IR
S>3 50 [ VB (6olaidl )l GialS se5 o)l
b 3 ©oladl L)l yelS Logas 3 . swliis

2 Rapid Deterioration

0975 alie Jlg=! glogl g laglud 55 azawllls
B0 ol pliy 23S B Joizo g cunlia |y (g9
Sl 0395 (S 9 ,95L ©39) Jsimo g (saiio
wb,leid -Enderlein & Maskow, 1992: 359)
Gub 4 d=zlio suwyse Hlas 4y 13 .(10FY ) FAE
sibe Jloel BB sl el oS g
b G iV zhe Gl Sl Ghgd ees
€95 9 bbb 4 azgi b I)leio 9 Joizo (g9

ol SV VIS

(sobladl) s, b=l Glg,95L ¥/ Y, ¥

Ll i3, VS Lol Gg 1950 4w AN oslo ¥ sy
ol )3 4908 13 03g) gkl 3 ol 5> U995
o2l nld 3yl 50 (550 eglgamo slany] CiglS
628 3 i jpd 399 5l 6 Sslz Cagz ool
W3 13 35,8 sl yiwl 3L gl @ YIS @S 3ib o
6 pai Caaudg 4 8919 3 .2l e W)lus HlalS
aS Cawl saud Gl (gl lasl Cusiog AN o5k Y
& > b 3yl engep [ VB cldadlxo aS (6,9
St 31l VIS g9 0 pls8 e o 05
05lg VI g,z b (5ol g 19 o5lg il sl <
Felemegas, )ailoss 50 1)« llasl (9,8 »
(2007, 522

-\ 1abbge 259 93 Jold ol g,85L S

V8 Gg,8 5L Y lwall gy VS by ,95L

il G)leio e 2l pilive o GV
0 lge ol 1 So 0 awdei 4 Jad o

bl & aw VIS g 950
LT 4 ol ol ppo Jlow 3)90 0l pogas o
Slwd b oodgr Suid olwd olwd I jglaie
29 U9—‘-*“-’|9—‘S PR q.)gm(_s.o (_J.ol.w |J Lg.)ba_’@l
& Sl g Bl G g 5led U dgr ol o Jales
oo Jhiwws! JS o 13 aubb ablas 3959 VS
L 0528 slwd @ dgamo "ali pggho 165905
0 (oBlsa Jol ALy o VIS (i) aun>
ol VIS Cansd g G2dlS 30345 45 39000

1 Loss

9 (19A) VI (Mol ¢y @ (rgaumsileiS )3 (s,llaudl 9 L3935 g )9) garo L9 ,95L -ulizle (S g gidd (5,351 piss 9 9id> (5 15T plno
Ji5 g Jom ol 355G b ol G




Comparative Law Biquarterly
—_—

Yo 5V Sloxiuo N Foo bl g 5lgs .V il o)lasd ) oylads .0 0)95

aaudbg aS (63,8 U AV ool > . ules VS Laes>
A aS oau 0313 G ¢l 313 sage 1 VB (g ,)lags
3l i paseds JLal ) VIS 5505 Byl iy 0
&ly > il Gleie baije aSul byb
slaytwl @ plll adgl oS wi ol 45 weSiles
OsalgiS Lol 3l o oauilgiS SY 63le §9g VIS
03903 80 AN 03lo ¥ 30 )0 @S> ol o (oLl
Honnold, 1991 )sib o (9,95 3> pleo aS
|_\.u UlJ).‘> Ls"l’ PR L;Jl.u.x.u)' roS:> C)'.!l (:584
AS (53,9 395 35 az YIS (512655 Ay jo 45 3iS o
39 Hl yo Az g )b spepn | VI lads adylsg
> bl 8 )lstinué Liolaiwl dz g Tosl dz widls
Sodige jpo el VS lads (o2 Ujgo )
Oy ) VB lass addog aS (63,9 b gumwlgsS
S igo 1> el 03905 VS g5l 4 plil
Slad 908 VIS (J0g,95L 5> 395 adulsg jl ladl>
2 oo 9 SIS )l Jood 4 2L S0
L 2olke ol g9 05 wgls, S laas O)lsio
1oy 55 625 5> Gib g slas Juis Lakds
Lol (1Y IPAY llawyl)s)ls5 oo plowsl (slodi o
L @S Cundlsy Gleio juf d9ds0 | (plodizje
9 Ploj Cadgo (puiz £95 M Cuidg ) d>gi
aS (5,130 5l (512650 lodijo deib acl (SISo
Sgud Cacly b 39, S8 Sgud 50 Do (ole ygbo
(2o ypol)ded VS GOyl 5l jelxio b g pln
wegas ol o @S ol o (PY VAV (sgwge
@ pladl @S (63,9 (ug,95L F=> olBsls 315 3929
03905 pllel g aml 03905 0jo8 oS g,95L
L Cawl 03905 glidel VS aud I lag s cuwl
0j95 CaiingS aS Cawwl 03905 pllel g il 4id 3
0y Ve 56l disje g dgad 2,8 dgdise |y
UNCITRAL, Digest )3,S aalgze jolo VIS ;)|
of Case Law on the United Nations

Convention on Contracts for the
3  International Sale of Goods, 2012, 426

Caosd GolS Cuwl 63 jolo yogas ¢pl jo aS
M oslo ¥ siy Jols o Giigyd jb g 0300,
A/CN.9Ser.C/Digest /CISG /75, )s5latiulss

86, 88, Digest of CISG, available at: http://
.(uncitral. org

iS5 sbuwdll 2o VB g 85L Logras )
33,5050 el G2 0ol Sloj L a5 nwl ol pgo
6593 oly g 3l slwd @ (oo Jls ;o VK aS
(o) 3l bl 929 o 6185 le
L aS gleoge gu o Jlo job 4 .(1OY :1V9e
09z Cawl dlwd @ Soop Jls s ole Wjgo
Sl @ Cudls @S5 G S 5 1) 6ga0 Sgub o0
Ll @S 63,9 e 290 ol oy
2L Sl b S5 (g 950 G S e aladlxe
Gl s ) ol ols Lzl 5 [ VS aS (63,9
294 0g40 Slusd @ilo Gaslo w2l 5l g 3l

55 50 B)lsinge glodinjo ¢yiblap,
VS

A Slgo 45 GoamsilelS VIS (5,13055 pogas )
S350 L8 &b odge 1 (009,85 1) VI Lass
1908 595 Olags pladil )3 jlaa s 3)lge plad )
VS e @ pladl 5)lge 38T 55 2L g 63905
s3ai J8 eslo (oo 53 G (00,8 Al . xlad s
Lol sylodiso ad il gy 4y pladllay 5 45 Caul
OgamilgsS b a5 3iS(s0 908 VIS A o Lgis
VB 1 cdadlxs Hlvesge VB (aud U 1) saiig,9
09ilgiS FY esle HSaly 3)lge ¢l 5o X0
b @9lge g adgl jSal, a8 4 1,5 Pl iy
Og2nlgiS AF 03le .2l 50 & 1397 (Selel ool
adls g jla,s SIS cunl S gl Sl
oz Jlez o b oad g)ln,s VB Ukl
35 e o oaidgyd ) esel Cuwsy @od>
@ pladl 5 ploj U cawl walSe (Jalso 55 'aglas

lalso g 53 g e aloles fuanss @ pladl l3y3,5 ko olo
VK sl il a8 63iuig 9 9 03900 38 Gub 1o VS IS Wje0 @
lad paygei Cag

2356 b ol Goiim 9 (13A) VIS Lol s @2 ogasileiS 53 (ablasdl 9 ,b3gs Gi9,9) @ae Li9,85L -Olzl> (il 9 9iv (5T plso
Ji 9 Jo> ouilgd




Wo UV Olbio NFoo liwnls 9 )L@g v u_gh.g OJLA.& A OJLAJ.‘}J KAL)

Giulad Gode> dolidiaghy @

Comparative Law Biquarterly

——

(33103905 3,505 525 x5bal 51 530 6) b ol 3
OB VB 09,850 slp Ololadl (39 b)lsin Yo
Goll 1 Slolsdl ol 45 s sog3) 5 Al o
9,9 pojl Lgzen 9,9 Jxo H9lS Sl (gl
srol)spS el 2he L Vs Gasb
) lstio lolx8l 13 .(135 1PAQ eyl s dguinedl
9 VB Oluoguas 4 azgi b g bbb o 5 b
G Olgise 290 Gred 43 394 (s OB g Vo)
il LSy g (siaz DS Su omle 45 (lged
S Glolgs lges ol 5> 3905 o)ldl 63033 b
Sy S exilgs o Bl 4 39 sz S
b Caad VS 1z oS 63905 Uolyicl 391 saile
099 gz ) l=io Dilola8l g 03my Glig 2y sieS
oain Zule) VB mlo Goi> lad> g 5L aeid
Ol Cawl 63985 plgic g0 5 05l uwl
ALb135 5929 VI Jxo 53 )l eand 43 VIS (g9
b 5l Caad U Giig 9 Jomo 4y 55 VIS Jlanl g
9 baidl s Joe oyl 9 0392 (63b) (P> 420
691> Mol o vless .uwl 6395 palyd HiolSl
e plales JVaiwl o ez @)l - galadl
lagluds hls 1) @id)S planil (yig,95L g aidply |,
sy 39350 1) plolgs (s9e5 g wwils o5V
at:http://cisgw3.law.pace. edu/ )owwl
.(cases /960308cl.htm1

1y las| Jlw,)l

wasine 4S5 AgSilea AN osle Y s Loguas)d
aiils ol ol s aglas] Jluyl ol
85lg 5l @Sz )05 39290 Loyl @y (Ses g 0385
o ol 13wl ool oslaiwl (VI iz
049,85k  proal jl (Sl gl lasl Jlw)l Cowl
o395 2 |y VIS Lais aiulby oS (53,5 sguu Sl VIS
Flechtner, )cuwl 15,950 YU Blasil I o)ls
¥ o) s Ggles admld Logas s .(2008: 501
wolisl 6,505 53 9 ol SO s aS AA esbo
Uoyso 5o YIS aSiul bl a0 oS s by
038 Laas «)lsiols (slodinjo Liulidl b sl
22 2L pla8l gl g iS50 G995k 4 pile ) VS

2 6l ause exign ol o Bl Rélg
il B lsio CuingS Caoud Jolio 5o 1) il

iubgy9 5 el V¥, F
ibls U oludll gapm J> 4 aSigl Sl ouy
33,8 sl VS (g 8L @ laio e diyje
G 1) ol bbb b G ol sl gl

el 33 20 @ 45 38 Cgley gamileis
1ubg 9 sl Y)leio Bloladl plovil
OgrilglS 3 Y)leie Wlladl Logas >
aS Ol Cawd 1wl 030l Joe 4 (&) =i
@ aS (g mlad OBl 3 35S o VIS Lads @y pladl
L3 -l b ol 5 WolS 3315 g0 camlicie Hlas
G 03 3 ol s Cadlalas 53 b
God> las> g VS (9,9 liwly ;> a5 ablb
R 1M bl b 39,9 pac VS wolo
G)lato wloladl plasly :33les,S Gly bladgss
Sl ol pilime dle> 1 GhgS5L ln
S0 53 1) lagT YIS (g 850 51 Jud 1 051395
QgL (LBL L S (B g (5 10655 camlio
lSe (S jebo @ gl S e gl s |y o
wlio OlSo 9 Oloj o 1) e UB9,95L
9 VB 4 ) olj wrsipS 45 597 4 e plal
EESUIN(TA) o)) oL ERPREUWEDS IRV S Y P SRR JU 2
aS Slesgad ossde Hlgldl j9S3e 308 ogas >
G Oy el Al 3y90 ol S OgauileiS
dowo 53 Sl 31y gild aS 53,8 plail g
9 Sl wislud Coou)y 4 g 0390 )80 g9
Casudg JS £65 4y dzgi b ol 35050 55 3L
oS> 0936 Gulwl 4 @Sls Jlg>| glsgl o VIS
dJos 4 oV ey O9S Jme jedS
http://  www  cisglaw.pace.edu )l
- /cisg/text /secomm/secomm-88.html.

(PO YAV (sgmg0 «sj=o ol

Gy G)late Dlolsdl plosl swsye s

o3l ) 3o )3 (paiie G2 lo jl S99 Usleo hg,d
238o 9 y9 & 534S gSilos g 3ubl e AA

9 (19A) VI (Mol ¢y @ (rgaumsileiS )3 (s,llaudl 9 L3935 g )9) garo L9 ,95L -ulizle (S g gidd (5,351 piss 9 9id> (5 15T plno
Ji5 g Jom ol 355G b ol G




Comparative Law Biquarterly
—_—

Yo 5V Sloxiuo N Foo bl g 5lgs .V il o)lasd ) oylads .0 0)95

3 W e WY)leie 81 sliswl p Jge=o
b g 1 wwl wlin Jlgo! g glsgl
ol Su ogauiless 5 Jlasl gogr Il
03lo ) 33w g Aosle ¥V sin diuy8 @ G bl
o3l ¥ 3i 5 Mol 39y )lsio b g0 AA
3905 Olgic 0 (Bl 0aud widpiy 50 AA
LAl (Al BB |y B)lstione olg (g, las! S
oB8T ozl 5l Wao 1) ol salgs pjV (o)e
6l B Caoyd 51l Jolie Byl (il
ol g 3l 13,9551 Jesll LuSe ool oLt
P2 Yleis e Saw @ Hlasl U Voo opl «S
g0 9 Mib 30lg3 Gaoli olge I )l
APAL o)) solgs Lass las! 5l Lo,

(VeP-1oF

1ubg 850 LUT ¥/ ¥,0

B a5 nl (95 U gamilesS AN eslo ¥ sy |
2 gamileiS 53 VB (J0g,95L a5 Cawl Cudlsyy
02IIS (f9 951 9 s gl 315,8 Fund G (slivo
Uhe,95k @ pldl VS wels I (Sailer
4SSl 4z  Schlechtriem, 1998 : 680) sl oo
Gl 63500 alSe 1) 0348 09,95 gamileiS
U LV g9k Sl (bl (s)la el 635Leudly
303l oy aS Holailas 305 L VS ol
Ol 2 9 2Mblise pasine Vg | gl jl g o
Mlgige 6358 Gh98L S ol @98 Lo
9 655 gz &S B)leio lodiyje g Dloladl
VB colo Clue ) Culesls pll 1) 0u09,9;L
O Slbls3l Sl g juS VS 0l 51 g 2led laio
ol sabosd plal Bylsio ué o
51 ekaie 3135 [ VIS ol Olus 5 Glwis!
sl 4 Sl glediyje W)leis glodiyjo ol
WJ& Joz gladizjo )l Ll yogaz )5 Jlo
sow jl 0yuf g 2l ladisje (V> glodiyje
sl 63 plasl VIS Lasls

S GgSSloa gy I ol 39w pogas
> 3929 G= ol 03558 Uhg,85L gl o Bl
VIS Lads 1 4 hlwd olise wolsle Joo I S

Flew glodizje jl B o3igun £999 4y 89 ¢ pul
9530 3l g 94 (559> VS o o)l
JUS 3jlailso sl 4 1y Glig 95 duwgyy «S (=l
S1 13 (Schlechtriem, 2008: 451)3g.% 63,138
138 S 1) llas ol 3 1l 4, las] gile ¢yl
ol 9313 Gualas VIS Ll U 1y o Jlawyl &80 b
Sblige §99 53 49530 Vllasil (Hie pleo

2> S s 398 43 )9Sde s @ axgi b
IS0 Ol E9090 il LogaS ) 395 il
U lagd 09,8 3uad 4y g2l jlas| sls aadsgn
0Ses gyllasl bz ¢ols aS 3)ls 3929 (5393
S0 3L slwd Jlo 55 Cacpw 0 VIS 31 .2l
s 5315 (ol SIS o 9,8 51 i an
o -1V ¥z APVE (B aings jl mez) sl
4S (6,8 Aduldg AS dgudi 50 032098 llas (ol
plo3 ;3 ezl Jlul p ivo 3l sl 3 1, VS
P Bl S Jew ;o Al 2bbed ldlw 5)lge
Lol 5138 ,US 1) o 3L 3 VIS gajuwr (9,950
glo alasl Jlul ol Ghgyd5L )3 S
Sl by 3929 (OB ooy g ablo bg,95L
Sl @ dazgi b 33,800 bl Juu)l addlsg
58 Lol AN a3le 33y 95 40 5 ay)lasl Jlu,)l
Lolid s 4 41aS aS jglailos Sl bl o0
0 Sg Sl ol Gaibe Sl jlazl g souy e g
&lo b ay,llazl Jlul pgi) 13wl Joub S0
skl 90 4 a9 b Gg,85L sl Juw)l e
g d9ib aid)S ISy Slgie )zl Jw)l )3 <
Gl agyllasl Jo)l 4y albge @S (53,9 Lol
28 )13 bl 5,90 U

33 AN o3le ¥ g ) x93 Wglas aS (6,505 390
38,55 pae adbbe ayllasl Jh)l pogas
ol 9 30be )llas! Jlu)l yogas )5 8)leio
e aplazl Juu)l LT a8 35S 0 slal 1) Jlgiuw
2L Jlgiaw ol 4 by 55 )b Yl jo )liio
Vol o pai @b aSil 4 azgil <5 5905 lgic
3 Jgod pae Wygio )30 1388 0 plw aS A ool
ol Il se Jlael plu o bl iy

2356 b ol Goiim 9 (13A) VIS Lol s @2 ogasileiS 53 (ablasdl 9 ,b3gs Gi9,9) @ae Li9,85L -Olzl> (il 9 9iv (5T plso
Ji 9 Jo> ouilgd




Wo UV Olbio NFoo liwnls 9 JL@.J v U_Jh.g OJlA.& A OJLAJ.‘:J KAL)

Giulad Gode> dolidiaghy @

Comparative Law Biquarterly

——

pladl gl (Sailes @ aS ()b @y 3L YIS (v, |
3 bl sax 1) 595 ()5 ual Vlue 3ylel
03 y09,95L &lue 2algsy VS olio a5 Jjguo
Zrae Ea0g0 cul 2iS 8L, Ohlws s L,
l &lio 32l Jomo pISS 53 0258 bg 1L 45 Cns
02IIS (g 951 &S o3 plu sy 4 Txlad )
whz! 45 38 Sl xe 3 1) gl ol b
380 pll T s b apss (ol

(Schwenzer & Fountoulakis, 2007 : 610)

@9d> 5 Ruro g 9L G> ¥
ol

VO osle 0,8 ;0 VB Glg,9k pegas o
olrl Goé> b (9l VB (lall g &0 ganiless
damd 1o 350 95 4o 5> Sha 0,130 a9
9,850 Sl 9 3350 5L L ST @ Sl
395 Slaglo 5o 0aiiS (JH9,95L dedie el
S (0 B puad

OgauilgiS AN osle Eaidge g,95L )90 5>
wesaz > obbdsis ole VS el o ge
Vol @0 Jud 55 bl BMisl bg,d5b oKl
2380 518 o 3990 09,5 95 50
IS gyl lllies a5 )
O 5L ol SuS@i b plibgsés> S
S350 om 9wl Gg9L g LSl
wegas 3 ol ez )5 39290 loglin
olrl God=> ,on :2ledges lsic (5 ksl Lg,95L
O @ S Bacll Sy Gygio @ S ke
sl 035 o)l [ gyl Ghg,95b 1 ibogs
&> > olgie ) of Sl (ladigad bl )13 a9
SV Ggy8 G S Josdl G g9 VIS (g8
plow Uh99 @> 9 J& Jo> rate gw
oo (polgw LSy o Sl B30 lx0lgu
Gomxo pe Jlo Ghgyd Joe cnl a5 Lol 5l 5,8
0o MU e IS Jol BUS T o 0
9 394 03, slidiwl 3L g el e Jlo g9

Bz bl 5l 50 13 35S apuloe | 0xel 3l
0 U9,95L 5l ol dgum 3590 500 135l65905 (s
o ol )5 A (Jgol Gulo w0
om 3 2 g ol il oad 4i9,3y Mol
A o3l ¥ s sl alas 33)8 jglaie O)lius
2L 03ig 8 ol gy Az uwl Hlas cnl aube
Jiazss 505 Bib 4 1) caasd Wglail awlo Ll
OoamslgiS Ribge hiog cuay (VF) VAV lhus
plas 55 Jolio 5> .3l so Wlie GualSil God> b
W Glsio Gg,85L Sl ol sgum 15 0l (Bod
5 dien U980 (slge SST 9wl 03338 g 850
0348 Ghgy8k of Sl Shle il sly)lE ey
Sile Logas 3 L(FOV YAV law)cuwl
wobo a4y 0aiiS Ggy85Lb (sgw jl 2l aS ailge
olgie o pmbo I (S 390 el T Glws VS
dg=>9 U.;B)Jo onle LE{LC.)I as L;JLo) G as Jil65g05
B9 U GG cpl Gl 030355 Jo aS 5)ls
Sarcevic & Volken,1986:  261. )il 0
FB olws 51 e @ (Kritzer,1998: 546
Jol> silge 5o aS 02iiS (9,950 g I adllas
GWlbs Gogias )5 33,5 0 jlaie Gg,85L
Sy pae i)3)ld 3929 315,98 9l ule aS
sl sase glovde I (Sa aS 0,5 g I a3
985l dablbse 0aidgyd sy 9,95k &>
L Gbgs95b Sl Juol> i @l U dgdbe acly
l 5ilgs ulls VIS adgl lag> Sl oaiiig 9 cllo
Warenkaufs, 1989, : 9-82) 5 by

(Schlechtriem,1998:684

JSil azio (9938 (ygumnilgsS AF ool ¥ 3 o

U cubls addsy 0SS (hg,95L ol o 2o
2 bl w5 VS Colbo |y Juols sulge
028 Ghg,85L Sl ST ¢l VAAe g gausleiS
L Dl Lgi5 ol albge gl g 0393,5 ladlu
5l =202) 1l 3 VS Lol @ ) Slge 036l
5 Eabg0 ol e (1Y ¥z APVE B siaangs
238 ol &S WSike a5 L cuwl aolg
O 9 Mledse pladl (Sxioled 4 0358 Givg,95L

9 (19A) VI (Mol ¢y @ (rgaumsileiS )3 (s,llaudl 9 L3935 g )9) garo L9 ,95L -ulizle (S g gidd (5,351 piss 9 9id> (5 15T plno
Ji5 g Jom ol 355G b ol G




Comparative Law Biquarterly
—_—

Yo 5V Sloxiuo N Foo bl g 5lgs .V il o)lasd ) oylads .0 0)95

osliwl Lol @ 4Bg,9 (pasy jd ju S (YYF
L |y gl 63clB (69,9 51 (B 5> g lesyS
daw)l) 2losgas plgie Ggy85L e vlgic
3Ly sty glgie 5w o550 (MP-NE APAL
LV [oS.'> 9 QT 5l PLC o3l o zh&iwl g W)l
4 Aagsio lwgi (5315,),8 3g=ie Jlo (9,9 jlo=
9 Wl ol il g Olllas agdy plgic
D IWWAR o)l oS 395 (houd plw sy

(Y1)

Jlse a5 ¥,V

e ez bopladl oo b gl @i o

9 3190 (s 9 9zn Vgl 3,9 Joe @ bg,95L

b @ sbswl L, olgige T Slle I a8 gaclgd

LT aS cllas eyl (sawpp G .38 o3laianl g 5

Ubes83L elgd 18y ol 45 oS o)l 3929 (gl

Al 48518 Ghpdy 390

Ggjo b oV g shudll g1y VS ¥, ¥\
613955 5> S)liops

igjo 45 B g sluddl gy puw VS pogas )

23 3190 @ 59 g0 bl o Gylaiol O (512455

13,5 oLl

Sy 13S0 oo Uyl=d g8 VEY asle -
33 aS 39y gylxildle gy Slud
oad Jluyl Gibgyd gl JBJesllg>
S (Fige ) (> 9 Vg e B JeslG>
Coul GlSe 35S llel @il
o pgasless gMbl U 1y oylatli o
b gl 03i0lod b ol onsT 5 ol Lo &S
35w g ,9
1lei oo plgie a5 W)l (gild YA 65l -Y

Qo Rl poyse 5 o)l Jlo S
w2 Ol gl Olgie S (Siead L g 2bly
B oad ol glp a5 (2)lo b )8
le 1199 30k Jis 9 dvcs-mm Slads
b J=o Culsy pgesll can gMbl @ |,

80 9 3, bluswl (S 83l SO ol 5l olgises
Cawd 5o 699 Jb aS aldh s a5 bl
)| Byer-) 8_‘3_) (_;b.; .\J'QJUO LA C)T b (s)igb
).) )l:&g:)@ t)itl‘) ké).lo )'| ..).3)9).6_) |) dLO OT t.)9£>
8L oxiig 9 Cawd 53 ae S el Sl s
) Ubes83L 9 0355 o)Ll 2l s < B0 6le
‘(_g.\.g..\u.o.BT :(_;9..\.09,0) Cawl 6_3)53 C)Ja.o 9| (_g|).g
UL pogas > uizes (FV-PA VQF
L aS oa olpl Gebs> jon 1xles,S Hlu gl
oLl (g hlasdl Gigyd s (IS 0aeld Sy g0
5 IS dosll @5 o I U (s blasdl ey o
J& 9 Joo gauaio lawgi VS (g llasl g9
Sl jue Jbo g9 3590 ¢l Lol 5l .5,S alas e
Sy ool T olglised 9 39 Dgammmo sbiiawl 3L
(35S blacwl 1y IS 6acld

0B9,95 SS9 S 0lib@ed> I (B
slocaalud 3)lge 4S5 Sl o bl 9 il
» 8 G990 Lol oslgd 55 9290
Uh9,95L &S 318 i KLY > (gamileiS
aShe wbbue piy oLl plpl ;o g
Ol Goé> 53 w93 sl (F=o ;3 VI (g ,95L)
JUsal 5l B @il ST asis )5 9 )l el
Ju> 4 8 b (P9l Gl Sl e a4 g
P18l Ruino LA b el aSlay o jlag s alsd
o 5> Bpuas bl aloln c3slos VIS 9,950 <
Ololeo PlS:>| &U Azl ;0 9 Wguxo il
AVAQ ‘LSCJIJ ‘Lg.).e.m.oBT Lg)mn ((_)u'bl.kso L$J9”49
(Vo)

VIS e il olEslge 4y s ¥
oLl @i Sl (Fp VB Ghgyd b pogas )
olgic 9 o3> JLS iy g0 | poldS 4yl
I da8 &b e G990 @> Glrdgy :35ledges
[ 03 a9y olpl Ggd> 55 (u 315)1,8 Fuwsd
pS> pué Jlo ,> Bpai 4 gly 4> o0 il o
2 S polds Ll Joe ol aSal Ko wlosls
WA olao)ewila jlee Cowl 63 @ig 3 4k

2356 b ol Goiim 9 (13A) VIS Lol s @2 ogasileiS 53 (ablasdl 9 ,b3gs Gi9,9) @ae Li9,85L -Olzl> (il 9 9iv (5T plso
Ji 9 Jo> ouilgd




Wo UV Olbio NFoo liwnls 9 JL@.J v U_Jh.g OJlA.& A OJLAJ.‘:J KAL)

inlai Ggdm aolidiaghy
Comparative Law Biquarterly

——

as gF)AJ'.S 9 Slwall & 634D lous
Aoz b BLal digse sl ol (6)lagS
L~4°-\*:‘%’L;""|°§‘Ja+)b‘lsog|j|p.cl.gu_}
&b )l s WIS puises g bl 63is
By 5l Jg awiiS oo i o lawsd
o3 5 BalSS o D @20
9 M) (0 Ul L Oljbe b 2l
S5 s B ol Gig,d 5l Jhol> 0929
9 (50 (5)1255 03, Oloie 4 (g
e (513655 Aalsl 9250 @250 4 T S

3l 23V (Sles ST s G VB

900 Cazao ) (s> g0l (981 a5l -V
UJ.\.w &lo bl » 135S 0 ply 4S5 £90
3o pilime Ll (g)laa55 a8 Sbudl b
oS iesd oS dlgal b ol canlis
Caozj pilinno il (6130180 g Ji5 9 Joo
Cawl U&M Cawl (sNY O&A dl.Q..uul 9
sbudl JS1 Oyguail 45 9 3985 poe g 40
ddail oy Lol 2Ll 380 63,100
@9aio > ol Jgz g 03 dizg,8 3bls
&35 yimo sl bb I (So b g yimSls
(390 (50

plei 43 dgdie pakine G99 dlgo Egaxo

9 lad> adlbg (el plgic 4 (pazd &S (g3)lg0
P aS igo 53 s sxge @ | VIS (5,195
b aldly 9 eiol auje b osgs slud (o260
1) ol azg 9 03905 Jlo g9 @ pladl SSlgi 50
23S ()13055 (Rl RS s U ool glgae
3o 615,18 sut W Slga il 43 55530 alay,
aS Oyled gl AL oslo g YEY oolo I e @
5wl 0333)8 slal 63138 alayl)y lixe sl
Sl ol dgib 0 ascine G99 dlgo grex I assl
bl jl g 3bbiso 32lg 08> olo d300 5> aS
(l3)l8 sl alal, 35S 0o (Jglas H138gil
OR GleT Grizen bl @3ly)hEue b (lad
g iz b (b (Badie pasd pudsl aSil
03el8 Syl plie j> aSdy )30 3929 ju 2l

w1y Jlo ol &l b g oxwilus, gl oxsulas
9 033 Jlwyl jgadall iz a3l g9
a0 o)l Jlo 4l 51 b |y 4l Juuyo
(5900 Ggmo Sauw) Slg> (yig ;9

03bo 0pal ;> (Sxe wydld ul oeld
135S 50 Ol diwlgd (ol Caso H3 YV
al o0 4> as L_;JUQJAM -?)Jaﬂ...))
Ol il Caley 090 9 (2Ll 1ed bl
VI Aisg,9 o8l C_'J)i:bj 9 paouai b
PS03, Dl )y Jol> azg
((._s_s)fgo &d9i

oWl Sliloe 03B V10 o3le ¥ 6
il O (513455 &S Jlon 135S 50 )l
L ol C»Jg.) gb.) i SR
(0 Ol a8 Gl uS ) (ol)s ego
eV ol gl pe Jb lad> g 33,8
9 b gl Jlgol prizes 9 Cay
s 4 90 > Slwddl g
(0 U998 jg, Cuaxd o5l b ¢yluwsls
2 S5 o U ol azg g 290
Colel lgie @ (z;)imf.sl.s G9duo >

.((3.); o L_S)L"eg‘-’

S sl ol pel 1FY el
aS Jlon 1ylod e olgic 45 \WAY Lguao
coslsss <hje pilins o 62453
Ol S b (Db zge b gl
3 s o Jbo Lags g 398 o Caayd
9 3 &b Jlgol (aizes g 3blo o3V
W o pac Oygo 3 olwllry
9 UL Ll U )90 s Sb
a4 6Bl Hgiws b g oliwsls Cuidlge
U ool dzg 3giue 4idg)8 g, Cuasd
S dgsi 1 g S5

(398 50 LSJL)"’SJ ool ylgie @
Ugias Sy g0l ol VO eslo 6pal
GV . opain ialaige ol 45 V9.

9 (19A) VI (Mol ¢y @ (rgaumsileiS )3 (s,llaudl 9 L3935 g )9) garo L9 ,95L -ulizle (S g gidd (5,351 piss 9 9id> (5 15T plno
Ji5 g Jom ol 355G b ol G




Comparative Law Biquarterly
—_—

Yo 5V Sloxiuo N Foo bl g 5lgs .V il o)lasd ) oylads .0 0)95

sledinjo Sl g e sy, ¥V, Y
VIS 5l caladlows

Vad o LSl Ggy85k )lge jlaS 3590 95
L ol @od> 5o 9 2bbise pgauilesS AN oslo
9 )8 Josll > Caxuo )0 Wjlaxd 0g3ld FVY lge
J85 Joo (g3uaitio a0 9998 los YAF oslo
L gamnon d9dis0 ) 3dbso )l Salds )l
e 4 JB pelds bl bl (B
W APAL )l =¥V A¥AY law)ays,S
3 wolds wlesygl 63)lg slul @ylay cpl p (B p
Al 4 4293 b oKl g 03is )53 (S el
VPV ool @ Juwgi oKl g 35135 dg8ec OL aclgd
30 syl il eIl ¥ esle g (owlwl (g3l
P>l g asl)h8 pgj) @S> 392 b L 520 3929
D900 )3 9 3183 3929 pguo b SS L (oS> Fund
620l) 3905 s0lgs 03944 1) Db ol P81 3929
ot ol Lol (Pol-Yo¥ (WA (o)l (s dguinedl
Sb 4 Gy 0ol Vgl aS he canl 385 L6
089 alizo gl ;5 g 335 lgid @ Wlolse
Gplo 1 (S &lg 53 9wl aiB)S 18 oy 390
i b g adie pgi) (85 A Abbise o lawiul
3929 @ O3 BB Gy 013)L8 gludil g2 o
Ll .S ed 0390w 1) 3gc b oSl plu o
09 > 2> lasiml Uiy plgic 4 Loldi de5
098 15V ol Llod b oleiise m sl iSlan
o2l (Pxe (smwydls 0Bl 0l Y oeslb g swlwl
2 ey S plal Gedm pllas 55 |y (Sed> ool
Sl plgie @ o 5l g ged (lwlud 5)l> ads
35S oLl gure o)l g 950 sl

VR 390 |y g y85L &S iwiled ¥, Y/ F
(8 5 Jao lgBlosls s

aS Sy iwled (o 4 L als e ¢l o
Al 03138 Joud 3y90 |y Givg,95L sclgd Lads
9'3’9)9)@ ol e 3 0Ll 0 G995 4S GSilen
Lo.;sg aS S8 olpl Fobs> o slaidls ylgie
9 JaVs g 3135 3929 3,855 |y Ug,95L aclgd
)|).9 a8 lio )90 JJ'O.))S )S.B u.u.Q.ngo as |) LS)|9‘°

PVIE aS g on iplo opl U abb e Jée
&wai poye ) VB Gl g 3l Colol (63,8 Cuwd
Cagz bl Gylaiel o (6,050 aigje L esg
slr of Bheyd 3> VS oo o jl Sl
ST aoyls 3929 3)l5 [ VB Lads dabulsg aS (63,9
U Ladlo slio g2 9090 ol G99 dlge Gglaie
39450 @8lg 45 .39le3 VIS’ (g9 4y pladl syl Lol
03518 I 03le (slgl Caomnd I 1, Ll @S> oyl
O ()i Sl ol 0 13gled oo Olgie A4S S
@ s oS (g0 0 [ JUo] |y of a8l o
(ol ol Ul g 38 Lads ol G)laio o
35 Jlo 31 Cnnl cal Bl aSTy2 03905 aibls
b ol 20 g390 oS00 9223 40 @ 3l guual Jl>
Ol Ub,9 j2 ol gue < g ) 13) S Lase
230 5l s Sl cagm o g )d ol) a3 T bls
4 dgde plw ) pSe gl Sdbe Jo wobo
Y 03lo pS> (399 35S 0 (592 40 U ilol Sl

S (0 I3y (5 ud (S 30 1938

W 80 5L 9 VS Bpas ¥, ¥, Y

3 S VS S 5b g Y Bpai pogas
o &2 osmilelS 5 lasl Gy 9L 3)lge
6,51 638 (sluo o 3980 bl 0 VS Lol
09,950 U ES> plpl God> o e Jbo (Jead
Slg 285 las ol o (B 900 jugd ) VS
AN o5l Egiog0 VIS ovg 9L «S .).Jlo.)Jgi
9 el 030,58 slaul (313,18 (liwo 2 gamilesS
6r200)6o13)L8 juf Lo 1o e Jlo Jgua9 o)l
@igSilan Lol (Yol-Vo¥ AVAR (o)ly «(s2ginadl
PR A C)Ja.o le.e.'igl.é.'i)) ol 63D ULu as
28 0 6509 9 6210)L8 Cudgiume S8 poguas
9 5= Ol 3)90 b g Cusy JolB g Cuwwl =Bl
2 68 Cdgiume 9 (9318 Cudgiume (ool
(AY VAV (aum) ( 2lauo) (ol ol Gob>

2356 b ol Goiim 9 (13A) VIS Lol s @2 ogasileiS 53 (ablasdl 9 ,b3gs Gi9,9) @ae Li9,85L -Olzl> (il 9 9iv (5T plso
Ji 9 Jo> ouilgd




Wo UV Olbio NFoo liwnls 9 JL@.J v U_Jh.g OJlA.& A OJLAJ.‘:J KAL)

Giulad Gode> dolidiaghy @

Comparative Law Biquarterly

——

@25 pasd G 1 @lSS S latie aSul
aaled g3 |y saladl iz U Cosmidg b (3o
VIS Gl 51 e YIS (6,13655 slodijo azuilier
OSweo P (555 6Dlge 43 9 wizes AU
s 59 42lz SISV (g9 4 pladl Wilgiy ol
Phgiwd G=d paxd jl (Jsdze (Sloj Lo Sy
plsl 4 pilo ilaie job 4 (59 Azl b ylie
VS aSyygo)s -Fai .aulos <l wawlgl
S Sl Gy abol> 300)3 30U (bl saud disg,9
=25 pazd izl ) eV, Cojie glodiyje
5l 5ieS (9,9 5l diols swlys ST .56 63l 1,8
03iiS  Jlyl b bl 83 glodisje
a5 9,9 095 -0y .35l | Weladlule
VS oS Joo 55 L2Vl a5V elgd g Lo hosdlygiaws
Ons (oo ol Gpe cansy b o)l 18 ol 5o

NEWIRV-ATES

L8 I35 Cugiai 3)90 loggmmilesS ol
0Pl diio U (Hxo 0l A b Cans g @wid)S
FAQ g YEY slgo g 0lgd (ol 4 azgily .o
J& Jo> glasbhd o Cawl plus o)l 938
390 ol (Sgd=> plas )5 9,85k Ui o
oz I i g Jo> 315,18 .l @i 51,8 Gy
ol o)lol ol ! Lol glaslsl,s
So 9 135 3929 gles gue polidl g olgx>
s ol ogac Aclgd . ylad o (bl 3 slox]
Ob9,93L labus 9 xBlse 2 oo FM) ool
09,85l 9 0391 (Slol 22 (segae aclgd I ()l
OlalS gz 39290 Aclgd 4y azgi b o (5 ks
PSol 5l olis g i Jlo Jgidd o)l il
Sl 2 (og0e 2clgd @S> )5 aS o3 (Jie
28 632355 ol By, S 9 Jbbe

P
S Az F
o plapllas )5 aS VB (g)85L asuls
2200 3959 5l 5x89l> gz Sl Gl oals aidpdy

YAQ g YFY slgo oguas ;5 iz d1)8l ¢l .adlesls
09,95 b slge cul lesgas plgie W)lxi (g9l
Oliwsls ool aShz cuwl Wglatio (HguwilgsS >
Oadlgo a4z aS seub plgie b ol .3l jL5 1) Y=o
plasl oslgd 5> pb ikl il a2 g
6lgo Lo aS 35,8 Ml ;U ol (gl 2L g ilos1ss
Gds oS @l J& g Jo> @oli> oje> > |
> S ablige pgamdleiS Ghg,85k aclgd oo

Do o Wil ol 4

pl s OgamilgiS) losl> Jibs g Jos rilgd
O
VPVE/F/YR Gguan (SMR)T ol (oawr (rgamnsilgiS )
e S -1 e plo V5 odle O g F W sy
0939 Llgi g0 6355 Jom 3l (S awld VIS «S
P G S (paxd Hgiws Jeog i 4l
35l Gligy8 <l ol dgidn 315 ) VS 38,8 )L
b ols8l iz VB gidg oS (Sygo 53 oizo
duglio ;3 VB (o)Ll slaaijo b 3yl wlxl
ilgise 030 Jam il cuwliiol of Cusd b
03 b 3ylge  egMe 331 (IS iz W Cawd
Jode (J30 0L Sl pug 0356 Yoz @S (g0 o
0L hlaie jgbay @S assT b e g gims
0i8)S JLasl )3 g oS (pasud )b IS sl
22lg3 VIS (g9 @ pladl 5)la5 &8l s 3)ls [ VIS

dizg,9 osle ¢yl Sliwl 4 VB aziliz -F.ogas
ddlio glodisje S I pwy Ggyd Juol> g
LUK 8,8 jlasl )3 @ oS pasud JLust )
loain ;o ol a5 (Jigo )3 b dolgs ablids)ls
oo 035 Joo AL VIS g6 Juols y shiko
09,9 ki) -0 391 solgs Wglailey o L )
ixe Bye b 0gil8 Aliwg 4 (53)lg0 iz ;0 VS

o 30lgs yusd o)l 1,8 T ;)3 Y as

(oS (gamileiS) by Ji 9 Jom sailgd
B Cawgsy 5 (COTIF) CagieS ¢ygmuleiS o
Jom aelgd oguas )5 LSy aelgh )5 ouusleiS

P YV ok ;o (CMD VS L, el o J& 9
093 Llgi o 395,80 165 ol O g F Y 2w

9 (19A) VI (Mol ¢y @ (rgaumsileiS )3 (s,llaudl 9 L3935 g )9) garo L9 ,95L -ulizle (S g gidd (5,351 piss 9 9id> (5 15T plno
Ji5 g Jom ol 355G b ol G




Comparative Law Biquarterly
—_—

Yo 5V Sloxiuo N Foo bl g 5lgs .V il o)lasd ) oylads .0 0)95

Jo> slo31))8 Al @ azgi b ol i8S 1,8
Jlojlal sde g @ikl o)lal sde )5 ady, J& 9
b 0lgise a5 3blbso sludglroe sgic dlax
2l @ Cos ) (9,95 22lgd Cunogias slal
D gl g dde dax jl glauoglee dgdc
olgie 2L bl Uhe¥ib pegas > puizes
AS (53190 53 9,95 elgd Al 4 Az gl b Sga
8330 Jlgo Hd Cawl (S8 bl 3o dadl>
ool wWylxi ygild YAL g YVEY edle ygmeo
ol 098 VFA 03le (e (oawyals ul glBIvY
e 9 > 90l g8 1AV sslo (g0 (owyals
aShl gl @id)S 8 130656 Ghndy 390
Pl 29 G856 Slol 3 I Juol> Llagsl Gule
S lgie it 4o abbsed Dgléd (53118
Ladl> aS 6591 (g398c AlS ;> (0gac 63eld Sy ¢l
ol ol 4 1) VB 3) g (6,13455 Codgiume VIS
sl dg8c ule (Siglai g Cwl aitils oxgep
03l jl dlas (¢l 55180 5929 3590 ¢l ) (Slel g
e ol ) cbblas 6g=) aS (JSse (gild £\Y
pic aShz 3l Cubldy LB (g3 @ aiusly
bse Jlo gumal aShy 030 wlbles (g 4950
SOlokise dlan ¢l Wlgidy i ¢lgige 13
2L cdlas opl @ azgib abbe (9ye 9 Slie
bl Slwd o0 o VS aS JSloj o wasS
2 o 2l VIS (g8 4 pladl Cnyby o Ladl>
Bapdd 0900 D)l 39,9 9 49,85k pac g0
&> VB olo VS ¢ogr slwddl gy Juds @

ules &yl allas 4 pladl @il

Slool a5 (a0 53 sedie Slgidg 5T )0
YV oslo o 33y pll plul (S3e 08 o
6kl 9 )l Gig 8L 9 8,8 1,8 ol 3)90
(988 (Slo b 8o e «S )8, plgic
1385958 3,90 3,185 plpl Bgds pllad g (e
28 1,8

Mo Uiy Shz wblbe L8 g @
Ca8l s 4 ol g albly OS] sls)L8 9l
Hlaa 3 Gl (Son s cpl o il 395 VB
22 QA (Jygo ;oL g nled g)lde> e yald
U a5 s 55 e 3358 o sl >
5Ll VS Jugad @0 psls oxiibg,d g oaile
UGV Ldls o spei cubly jUail lgi i goumw
51 sley 3L VIS Ladls oxge p Lasubol (ko)
@ A8l ol VIS Lablo oS Wil ol ()b
0392 2 0lo) L 4265 b les eSl> 4 VIS Jag=d
aSiyl 4y cglie b g 681> @y awzlio )5 090 ol
b olo)ld bl 3)90 3L | gy Jol Oyl )
OSeo g 0394 awlid o ol Jlo slacusily
L VS Ladl> 4y )0 39,9 el llas (ol

2585V Sl

W8)5)1)8 it 290 L9,85L &S usled o
bl 3590 )Lzl g @, LiS! JSubgs 4 ol
U ol o a2 0ogamnsileiS > awl aid)S 1,8
g0 AN o3l ;> Cuslpo 4 (0)985L = (19A0)
b Gg 8L 4 Jgl 3y g aid)S )18 (bl
bl 9,950 W pgs s g ( ubde3)
g dhwld @ asgil .l @Sl () lasl)
6Bl G835l 3980 patidio (9 ,95L S|
Abbee VB Ladl> oSS )Ll Gog,950 o 3>

ol God= )3 G9,8L 3= LT oS £9i090 il

Oi9,95L  Logako) 2dbe  (2lwbid  Jb
ol 0390 LAWiS (5 p0l LlaBgin cpmlo (s, L
Linoj )3 39290 ilgd ,o Wlas jl o9l plgie b
2393 &S 39050 pasiie Egdge ol Y5 9 Jom
B Cwwgay 55 (COTIF) CagigS ygmmsilgiS YV o3l
Jo= aclgd oguas > LSy aelgh )5 aausleiS
omlgiS 13 9 ¢ (CMD VIS Ly ool ey J5
u»g)QJJlJ wl).to \7 oslo PR (SMR) )T PI Ty
N33 LBy 390 6)klube,85b 9 ol

2356 b ol Goiim 9 (13A) VIS Lol s @2 ogasileiS 53 (ablasdl 9 ,b3gs Gi9,9) @ae Li9,85L -Olzl> (il 9 9iv (5T plso
Ji 9 Jo> ouilgd




Wo UV Olbio NFoo liwnls 9 JL@.J v U_Jh.g OJlA.& A OJLAA‘ZJ KAL)

Giulad Gode> dolidiaghy @

Comparative Law Biquarterly

——

Arista, Mohammad Javad (2002),
Resale of Goods, Journal of
Islamic Wisdom and
Philosophy, No. 3 and 4

Asghari Agha Mashhadi, Fakhreddin,
Zarei, Reza (2010), The right to
resell goods (comparative
study), Quarterly Journal of
Business Research, No. 57

Aqamshahdi, Asghar, Mousavi, Seyed
Mehdi (2015), Sales of Self-Help
in the Convention on
International Trade in Goods
(Vienna 1980) and Iranian Law,
Journal of Comparative Law
Studies, Volume 6 Number 1

Amir Moezzi, Ahmad, Mousavi, Seyed
Mehdi (2014), Emergency Sale
of Goods in the Convention on
International Trade in Goods
(1980 Vienna) and Iranian Law,
Journal of Comparative Law
Research, Volume 18, Number 3

Shaarian, Ebrahim, Rahimi, Farshad
(2015), International Sale Law -
Description of the Convention
on the International Sale of
Goods in the Light of Doctrine
and Judicial Procedure - A
Comparative  Study  with
International Documents and
Iranian Law, Shahr-e-Danesh
Publications

Safaei, Seyed Hossein, Kazemi,
Mahmoud, Adel, Morteza,
Mirzanjad, Akbar (2013),
International Sale Law Review
of International Sale Law 1980,
with a Comparative Study of
the Laws of Iran, France, Britain
and the United  States,

&L

University Press Tehran, fourth
edition.

Safaei, Seyed Hossein (2013), Civil Law
and Comparative Law
(collection of articles), resale of
the traded goods by the seller
in case of buyer breach of
obligation, Mizan Publications,
third edition

Safaei, Seyed Hossein, Rahimi,
Habibollah (2013), Civil Liability,
(Non-Contractual
Requirements), Fifth Edition,
Samat Publications

Ghasemi, Mohsen (2005),
Compensation for breach of
contract in the Convention on
the International Sale of Goods
Law of Iran, France, Egypt and
Lebanon, International Law
Journal, No. 32

Translators of the Office of
International Legal Services
(1988), United Nations
Convention on Contracts for
the International Sale of Goods
(dated 1980), Journal of the
Office of International Legal
Services of the Islamic Republic
of Iran, No. 9, pp. 236-313

Mohseni, Hassan (2011), Resale of
Goods in the International
Convention on the Sale of
Goods (1980) and the Study of
Its Possibility in Iranian Law,
Journal of Comparative Law
Research, Volume 15, Number 1

Eighteen law scholars of prestigious
universities in the world,
translated by  Darbpour,
Mehrab (1374), a commentary

9 (19A) VI (Mol ¢y @ (rgaumsileiS )3 (s,llaudl 9 L3935 g )9) garo L9 ,95L -ulizle (S g gidd (5,351 piss 9 9id> (5 15T plno
Ji5 g Jom ol 355G b ol G



| I (shuadal (God> dolidingiy
Comparative Law Biquarterly
—_

Yo 5V Sloxiio Voo bl g 5lgs .V by o)laid 1 oylasts .0 0,93

on international sales law, vol.
3, Ganj-e-Danesh Publications,
Tehran

A/CN.9Ser.C/Digest/CISG/75, 86,
88, Digest of CISG, available at:
http: // uncitral. Org

Audit, Bernard(1990), La vente
international de marchndises,
L.G.D.J., Paris,

Benjimin's (1974) Sale of goods, London

B. Stone (1981), Uniform Commercial
Code, Nutshell Series of W.P.C.

Christina  Ramberg,(2003), CISG-
Advisory Council Opinion Nol,
Electronic =~ Communications
under CISG, Rapporteur, 15
August 2003. Available at:
http: / /www.cisg.law.pace.edu

/cisg/CISGACopl.html
Dimatteo Larry A. & et al (2004), The
Interpretive Turn in

International Sales Law: An
Analysis of Fiften Years of CISG
Jurisprudence”, Northwestern
Journal of International Law &
Business, Volume 24, Issue 2
winter

Enderlien, Fritz, Maskow, Dietrich
(1992), International Sales Law,
United Nations Convention on
Contracts for the International
Sale of Goods, Convention on
the Limitation Period in the
International Sale of Goods,
N.Y., Oceanan Pub ,.

Felemagas, Johan(2007), An
International Approach to the
Interpretation of the United
Nations Convention on
Contracts for the International
Sale of Goods (1980) as Uniform

Sales Law, (led) Cambridge
University Press,

Flechtner Harry M. & et al, Drafting
Contracts under the CISG,
OxfordUniversity Press, 2008

Graf, J B( 1987), in Bianca-Bonell

Commentary on the
International Sales Law,
Giuffre'Milan .

Germany v. Belgium , 2U27/99, 1999,
Provincial Court of Appea
Braunschweig.Cited by:
UNCITRAL, Digest of Case Law
on the United Nations
Convention on Contracts for
the International Sale of Goods.
New York, 2012

Honnold, John(1991), Uniform Low for
International Sales, Boston,
Kluwer ,

Kritzer. Albert.H.,(1998), Guide to
Practical Applications of the
United NationsConvention on
Contracts for the International
Sale of Good., Kluwer, Boston

Netherlandsv. People’s Republic of
China, 1996 /12, China
International Economic&Trade
Arbitration
Commission.Available
at:http://cisgw3. law.pace.

edu/ cases
/960308cl.htm1(2014 /1/16.PM
1:39.(

Schlechtriem, Peter, Commentary on
the UN Convention on the
International Sale of Goods,
translated by G. Thomas,
Oxford University Press, 1998

Schlechtriem, Peter et Witz, Claude,
Convention de Vienne sur les

235G b olul Goii> 9 (13A) VIS Lol cys @2 ogausileiS 53 (sablasdl 9 )b3gs Ging,8) @ae L9 ,83L -0l (il g 9id3 (55T plso
Jiti g Ja> ¢piled




Gl God> doliiaghy @

Ko bV Slodio N Foo blinli g s .V (ol oylous ) o)lois .0 6,95 Comparative Law Biquarterly

contrats de vent international
de marchandises, Paris, Dalloz,
2008

Secretariat Commentary (Closest
Counterpart to an Official
Commentary), Guide to CISG
Article88. Available at: http://
WWW. cisg.law.pace.edu
/cisg/text
/secomm /secomm-88.html.
(2012 /11 /12. PM.06:50).

Sarcevic & Volken, Petar & Paul, (1986),
International Sale of Goods:
(Provisions Common to the
Obligations of the Seller and
the Buyer), Oceana
Publications

Schwenzer, I & Fountoulakis, C, (2007)
International Sales Law,
Routledge Cavendish

WarenKaufs  Rabel(1989), Vol 2,
Czerwenka.,

9 (19A) VI ( Mall (o @y (rgaanileiS )3 (is,llaudl 9 ,L395 (sig,9) Rao Li9,95L -pliale (S g gidd (5,1 plao 9 g (5 ST Edao
Ji5 g Jao cilgd 2 35 b ol Goi>




2]

Comparative Law Biquarterly

Original Article

Penal transaction as an alternative mechanism
to public prosecution (a comparative study of
Iranian, Belgian and French legal system)

Erfan Babakhani™

'Ph.D. student in criminal law and criminology and member of the research academy of Law, Paris-Nanterre

University, France.

d 10.22080/LPS.2021.20368.1211

Received:
November 27, 2020
Accepted:

June 2, 2021
Available online:
November 27, 2021

Main Subjects:
Criminal law and
criminology

Keywords:

Penal transaction,
alternative to public
prosecution,
transactional of
prosecution, judicial
inflation, civil law.

Abstract

Over the last three decades, various forms of negotiated-consensual criminal
justice have been developed in common law and civil law. All of these consensual
mechanisms simplify and speed up criminal proceedings in response to criminal
act. The emergence of these mechanisms guarantees the rights of the parties to
the criminal act and it leads to the contractualization of public prosecution.
Execution of prosecution alternatives, first by eliminating the stage of discussion
on proving guilt, allows it to be done with the least cost and speed of the stage of
investigation, which subsequently reduces the overcrowding of judicial
authorities and prison. Then, beyond a purely managerial logic, it guarantees the
predictable outcome of the trial, which is the goal pursued by both the accused
and the victim and the prosecutor. Eventually, a more acceptable response is
achieved and a better procedure is implemented that will be of a nature that tends
to prevent recidivism. Among these mechanisms are the institution of penal
transaction in French and Belgian legal system and the alternative institution for
pursuing public litigation in Iranian law. In this regard, the present study with a
descriptive-analytical approach has examined the alternative position of public
prosecution of penal transaction in the three legal systems of Iran, Belgium and
France. In the end, it was concluded that the Iranian legislature would have more
confidence in prosecutors in considering the principle of the necessity of
prosecution, and that the prosecuting authority would have taken a more flexible
approach to pursuing alternatives.
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Extended abstract

1. Introduction

The present research seeks to evaluate the
problems and challenges in the way of
penal transaction and increasing the
alternatives to the criminal prosecution by
taking the three legal systems of Iran,
Belgium and France into consideration.
The alternatives to the criminal
prosecution are an intermediate approach
that are substituted for criminal
prosecution and filing the criminal record
away unconditionally. In this way, the aim
of the punishments is achieved without
imposing the punishment. The alternatives
to the criminal prosecutions are based on

the  criminological ~and  practical
principles .
Procurators can divert  certain

offenders from the court process.
Alternatives to prosecution which divert
people from the criminal justice system
and have been shown to be cost-effective,
reduce courts’ caseload and reduce
reconviction, leading to fewer victims of
crime. well-designed alternatives to
prosecution should aim to change an
individual's offending behavior, thereby
reducing crime and the impact of crime on
our communities. When successful, they
should keep people from entering the
criminal justice in the first instance and
divert consistent low-level offenders from
returning to the criminal justice system .

2. Research Methodology

The current study aims to examine ways to
improve the alternatives to the criminal
prosecution and provide practical
implication for future development of
negotiated-consensual justice in Iran,
using a documentary comparative study.
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This paper with a descriptive-analytical
approach has examined the alternative
position of public prosecution of penal
transaction in the three legal systems of
Iran, Belgium and France. These data were
obtained from different academic source
in French and Persian. This research is
based on library resources with consulting
books, articles and Thesis’s. This research
study has two main purposes and they are
listed as follow:

1 .To compare and contrast the

implementation of penal transaction in
Belgium, France and Iran.

2 .To identify the present challenges of
penal transaction provision in Iran.

3. Findings

In some less serious cases, although the
procurator may consider that it is in the
public interest to take action, prosecution
may not be the most appropriate course of
action. In those cases, there are a number
of direct measures available. This way, the
accused does not have a criminal
conviction recorded against their name,
members of the public are spared the
inconvenience of attending as witnesses,
and courts are freed up to spend time
dealing with more serious cases. In less
serious cases where there is an identifiable
victim, a conflict between two parties, or
where the offender is able to make amends
for his conduct, 'reparation and penal
transaction can be an effective alternative,
in those areas where there is a scheme
available. The accused can choose not to
accept the penal transaction in which case
the procurator may prosecute the case in
the normal way. The results show that the
alternatives provision in Iran is still
immature when compared to the Belgian

Erfan Babakhani. Penal transaction as an alternative mechanism to public prosecution (a comparative study of
Iranian, Belgian and French legal system)
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and French system which has adopted the
alternatives to the criminal prosecution
measures into the mainstream of criminal
justice system.

4. Conclusion

Prosecutors have previously used
diversion. Rather than go through the
entire formal judicial process, and with
due considerations, prosecutors are
encouraged to wave prosecution or
discontinue proceedings either
conditionally or unconditionally. Diversion
enhances quick conclusion of criminal
matters while offering the accused, who
accepts responsibility, a second chance to
correct their mistakes and /or reform.

Through reviewing literatures, an
overview of the global development and
the implementation of penal transaction in
Belgium, France and Iran were explored.
Comparison and contrast between the
penal transaction provision in the targeted
places have been made in the areas of
implementation, management of the
program, referral procedure as well as the
challenges and improvement related to
the current provision.
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In the Arab Republic of Egypt, the Supreme Constitutional Court is established to
protect the constitution. Granting this jurisdiction to the Supreme Constitutional
Court, requires adequate provision of institutional independence of the Court
and individual independence of the judges of this court. In a descriptive-
analytical way, this paper seeks to answer the question of whether the Supreme
Constitutional Court's independence has been secured. The legal measures taken
to ensure the institutional independence of the Supreme Constitutional Court of
Egypt are: determine the court judges by the General Board, examination of the
responsibility of the court judges by the general board, the financial
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constitution independence of the Supreme Constitutional Court judges. By defining these
Constitutional rules in the Egyptian constitution and ordinary laws, the independence of the
supervisory Supreme court is guaranteed in order to perform its duties and powers correctly and
Constitutional Court impartially.
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extended abstract

1. Introduction

The legal system of any country consists of
institutions and norms within which they
interact with each other and all of them
are in line with the realization of the goals
set forth in the constitution. The
constitution shows the fundamental
principles and values of a legal system, and
this makes clear the need to protect its
rules. Many political systems, given the
importance of this issue, have an
institution with titles such as; The
Constitutional Court or the Constitutional
Council has designated it as the
constitutional protection authority. The
protection of the Egyptian constitution
came to the attention of the constitutional
legislature in 1971, although this issue was
first considered by the ordinary courts and
later by the President in Decree No. 81 of
1969. The 1971 Egyptian constitution
established the Supreme Constitutional
Court as a court outside the hierarchical
structure of ordinary courts based on the
theory of "centralized oversight." The
Supreme  Constitutional  Court  is
composed of a chairman and a sufficient
number of vice-presidents, and its
organizational structure consists of a
general board and a specialized board.
This court has several jurisdictions, the
most important of which are basic
oversight of laws and regulations,
interpretation of legal texts, handling
disputes over positive and negative
jurisdiction between judicial authorities
and institutions, and handling cases
related to the enforcement of conflicting
final judgments.

Giving the Supreme Constitutional Court
the authority to oversee laws and
regulations, which is an important and
serious task, requires, on the one hand, to
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ensure the independence of this court
from other components of government. In
other words, the sensitivity of the position
of the Supreme Constitutional Court
requires such independence that it
enables it to perform its duties properly
away from the influence of the
government or other government agents.
The independence of the Egyptian
Constitutional Court depends on the
independence of the Constitutional Court,
The independence of the main judge is an
integral part of the institutional
independence to which it belongs. On the
other hand, the system of fundamental
oversight of laws and regulations requires
the adoption of regulations to expand the
work of the Supreme Constitutional Court;
Provisions that allow the court to exercise
extensive  oversight of laws and
regulations. By providing these two
conditions, we can talk about an efficient
and non-formal basic monitoring system.
This article seeks to answer the question
of whether the first condition for the
efficiency of constitutional oversight,
namely the independence of the Supreme
Constitutional Court in Egyptian law, has
been met. In this regard, the 2014
Constitution of Egypt and the Supreme
Constitutional Court Act No. 48 of 1979 set
out rules for the independence of the
Supreme Constitutional Court and its
judges. By examining these rules in a
descriptive-analytical manner, the issue of
the independence of the Supreme
Constitutional Court can be assessed. It is
worth mentioning that articles and
writings about the Supreme Constitutional
Court of Egypt have been published in
Persian, Arabic and English; However,
none of these scientific works, many of
which are documented in this article, have
addressed the issue of the independence
of the Supreme Constitutional Court in a
precise and comprehensive manner.
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Therefore, the forthcoming article is
innovative and innovative. There is no
doubt that the proper provision of the
Constitution and the impartial
performance of the task of protecting the
Constitution require the independence of
the Constitutional Court, and this points
to the need for research in this area. In
addition, the results of the present article
can be useful for similar institutions in
charge of constitutional protection that fit
into the centralized or European model of
constitutional protection. With this
explanation, first the rules for the
institutional independence of the court (1)
and then the rules for the individual
independence of the judges of the court (2)
are examined.

2. Method

In this research, it has been analyzed and
studied through the library method.

3. Results

The Supreme Constitutional Court of
Egypt has several powers, the most
important of which is basic oversight of
laws and regulations. The effectiveness of
the constitutional protection system
requires the provision of conditions by
ordinary and ordinary legislators. One of
these conditions is to ensure the
independence of the institution in charge
of protecting the constitution. The
ordinary and ordinary legislators of Egypt,
in view of the necessity of this issue, have
laid down rules to ensure the institutional
independence of the court and the
individual independence of the judges of
the Supreme Constitutional Court. The
Supreme Constitutional Court of Egypt
has financial independence and prepares
its budget bill according to the assets
available in the country. The tribunal also
has administrative independence, which
makes it possible to appoint its staff and

determine their duties and monitor their
performance. In addition, in order to
ensure the institutional independence of
the Supreme Constitutional Court, it is not
possible to prosecute members of the
court in public courts except after the
immunity of the accused member by the
Supreme Constitutional Court; But
disciplinary action against members of the
court is within the jurisdiction of the
Supreme Constitutional Court. Also, the
manner in which judges are elected,
according to which the general board of
the court selects new judges, has added to
the institutional independence of the
court. In addition, the ordinary legislators
have ensured the individual independence
of the judges of the court, which is
inseparable  from its  institutional
independence, by anticipating certain
rules, because the judges of the court are
independent and irrevocable and remain
members of the court until the age of
seventy. This removes any worries of the
main judge about dismissal or renewal of
membership. Judges are also barred from
holding office in the public and private
sectors and in parties, and are given
adequate financial rewards for living a
decent life. Is dedicated to strengthening
their independence and helping to
improve the quality of their performance.
The enactment of rules such as the rule of
incompetence of a judge in litigation, the
rule of refusal of a judge to dismiss a case,
the rule of dismissal of a judge and the
impossibility of representing or assigning
judges to maintain the job position of
judges also adds to the individual
independence of judges. Is. Therefore,
according to these rules, it must be said
that one of the conditions for the
efficiency of basic oversight, namely the
independence of  the Supreme
Constitutional Court in the Egyptian legal
system, has been met. Ensuring the
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independence of the Constitutional Court
can pave the way for the proper and
impartial performance of the task of
protecting the Constitution.

4. Results

1. The independence of the Constitutional
Court does not necessarily lead to the
adoption of non-partisan positions and
the proper and fair performance of the
constitutional protection of constitutional
judges; Because the impartiality or
partisanship of the judge is a personal and
subjective matter, and it is possible that by
ensuring the independence of the judge,
he will continue to go beyond the circle of
justice and fairness. However, rights can
ensure the independence of the judge so
that he or she is not pressured into taking
a biased and fair stance if he or she wishes
to do so.

2. The independence of the Constitutional
Court does not necessarily mean that its
work is democratic and that the
constitutional judge protects democratic
values. The democratic activity of the
judiciary depends on the democratic
content of the constitution and the
democratic spirit of the judiciary. Many
regimes that have emerged from coups
and military power use democratic tools
and institutions to legitimize themselves,
including elections and the establishment
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of an independent constitutional court. In
these political systems, the independence
of the Constitutional Court has nothing to
do with the protection and preservation of
democratic values.

5. Conclusion

It seems that it cannot be said with
absolute certainty that the correct
implementation of the rules of
competition law will increase the volume
of foreign investment, but it can be
acknowledged that competition law, if
implemented correctly, with The removal
of involuntary secondary barriers acts as a
clearing  mechanism  for  foreign
investment and only allows the entry of
those investments that are truly beneficial
to the investee country.
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mu rder as a le gitimate defense can be found in the theory of human dignity and
the symmetry of the right to life / the de nial of the right to life; According to this
theory, Scottish law is based on stricter rules than Iranian law regar ding the
admission of another murder i n the capacity of self - defense. Adopting a strong
retreat rule, acc epting the defendant's only conventi onal mistake in dealing with
the attack is necessary to repel it. The illegitimacy of murder in the def ense of
property, the monopolization of the license to commit rape by a victi m of rape,
and its non - extension to other sexual offenses are among t h e hallmarks of S
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Main Subjects: cotland's strict approach. In contrast, the Iranian criminal legislature, by
Criminal law and improperly removing the ¢ ondition of appropriateness and using alternative but
criminology vague terms by observing the defense steps, adheres to other criteria of defense
Keywords: legitimacy, such as the current or imminent encroachment, the need for one-
legitimate defense, sided defense and the excessive defense order. Has specified. This is despite the
justification factors of fact that in current Scottish law, or the imminent encroachment, along with some
crime, defendant, other criteria, is considered an element of necessity in legitimate defense.
perpetrator, Human Despite Scotland's stricter approach to determining the territory of self-defense,
dignity, Dignidad humana the rules of self-defense in Iranian and Scottish law lack the necessary
comprehensiveness.
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1. Introduction

Legitimate defense is one of the most
important institutions in criminal law; This
institution is one of the justifiable factors
of crime, which has long been recognized
in various legal systems. In fact, this
institution has its roots in the existence
and history of humanity. Human nature
has instinctively reacted to wunjust
aggressions, regardless of  legal
implications, and this reaction has been
defensive. Legitimate defense can be both
a justifiable factor and an excuse, as the
case may be: Legitimate defense is
basically a justifiable factor of a crime.
However, it is considered an excuse when
the accused makes a conventional mistake
regarding the existence of an attack or
aggression and the amount of force that
must be used to repel the attack.

2. Methods

The writing method is descriptive-
analytical and has been applied by
applying the system of two laws of the
country.

3. Results

The difference of opinion of Iranian jurists
on the necessity and legitimacy of defense,
despite the possibility of escape, is not
related to jurisprudential texts. There are
four different approaches to Scottish
jurisprudence on the issue of escape and
retreat in legitimate defense: First, the rule
of absolute retreat: According to this rule,
the accused must prove that he is in a
position of legitimate defense to retreat
before using force. Has tried. Second, the
strong retreat rule: According to this rule,
the accused must use any harmless or
conventional opportunity to retreat and
escape danger. Third, the weak retreat
rule: The implication of this rule is that the
issue of retreat and the possibility or
impossibility and its desirability or not is
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just one of several factors that must be
considered when deciding whether to take
action. Whether the finding is normal in a
legitimate defense position or not. Fourth,
the rule of negation of retreat: This rule
allows the accused to resist the aggression
when faced with an attack, even in cases
where he can retreat without any harm.

In apparent legitimate defense, there
may be three situations: first, the apparent
aggressor is mistaken in the apparent
defender, and the apparent defender's
reasonable belief in the existence of an
intentional danger. In this case, the
behavior of the apparent defender is one
of the justified causes of the crime.
Second, the apparent aggressor does not
pose a material or real danger, nor does he
deliberately create a sense of danger for
the defender, but he has shown behaviors
that have led the defender to conclude
that he intends to attack him. Third, the
apparent aggressor has no fault in
misleading the apparent defender and a
reasonable belief that the perpetrator is in
danger, and has not shown any behavior
that has led the defender to conclude that
he intends to attack him. It is considered a
criminal offense, because the behavior of
an apparent defender, although not a
legitimate defense, is not punishable due
to the lack of a psychological element to
commit the crime, as well as a reasonable
effort to identify the situation in which it
is located and a reasonable mistake. The
apparent defenders in the first and second
situations will be treated as interpreting
Article 156 as a legitimate defense. This is
because the Islamic Penal Code recognizes
the imminence of rape when its existence
is discovered with reasonable evidence.
Regarding the apparent defenders in the
third situation, it should be said that the
legislator has provided for this in Article
303 of the Islamic Penal Code of 2013;
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According to it, if the apparent defender,
in accordance with his sincere belief in the
existence of rape, defends himself against
the apparent attacker, in addition to
paying the diyat, he will be sentenced to
the ta'zir prescribed in the fifth book of
ta'zir.

Extreme or excessive legitimate
defense applies when the accused is in a
state of defense but does not comply with
its conditions. In the Islamic Penal Code of
2013, in addition to the institution of
legitimate defense, which in the strict
sense of the word can be referred to as real
legitimate defense, the legislature has also
accepted the institution of legitimate
defense as excessive or extreme.
According to Scottish jurisprudence, a
person who has been attacked has the
right to use force to the extent that it is
normally necessary to repel the attack.
When a person is attacked, he or she
cannot accurately assess the extent of the
attacker's violence, and the courts will
consider the need to respond quickly
when judging the reaction to the attack, so
the accused may be reluctant to inflict
undue harm on the attacker. To use too
much force and cause a misjudgment of
the amount of force needed to save one's
life in those emotional moments.

The Iranian criminal legislature has
always and especially in Article 156 of the
Islamic Penal Code of 2013 has emphasized
the current rule or the imminent rape or
danger as one of the conditions of
legitimate defense. In Scottish law,
although only in the McKinsey case,

murder is allowed as a legitimate defense
to avoid imminent danger, provided
defensive action is necessary.

4. Conclusion

The basis for allowing murder as a
legitimate defense can be found in the
symmetrical theory of the right to life, the
denial of the right to life; According to this
theory, Scottish law is based on stricter
rules than Iranian law. The Iranian
legislature has unequivocally removed the
condition of appropriateness and the use
of alternative but vague terms by
observing the stages of defense, to other
criteria of the legitimacy of defense,
including the current or imminent
aggression, the need for defense on the
one hand and the defense order too
necessary. However, in current Scottish
law, the imminent rape, along with some
other criteria, is considered an element of
necessity in legitimate defense. Despite
Scotland's stricter approach to
determining the territory of self-defense,
the rules of self-defense are lacking in the
comprehensiveness of Iranian and
Scottish law.
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Abstract

Sport, like other industries, has products and goods that may be based on skill,
art, thought and knowledge. With a glance, it's possible to see professional sports
competitions and surrounding affairs as the source of products that are shaping
up in the industry. One of the achievements of these races is the sale of points,
television broadcasting, ticket sales, promotions, and the like; among them the
most profitable is the sale of sporting media player points, which are in the form
of a contract, club or league or sports federation, the right to broadcast The
contest settles in a variety of ways to an organization or company that specializes
in broadcast media. Regardless of the level of commercial importance and
popularity of professional sports competitions, one of the most important doubts
is whether a set of professional sports competitions can be protected as literary
and artistic work as intellectual property rights? This research seeks to prove,
with the help of the fundamental principles of literary and artistic works, that
professional sports competitions have the ability to take into account the
truthfulness of the aspects of originality and expression in a particular form and
form of the case of literary and artistic works of thought And hence the monitory
and moral rights arising from literary and artistic works.
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Extended abstract

1. Introduction

Sport is one of the new areas in which
support for intellectual property rights,
including industrial property and literary
and artistic ownership, is underway. As
sports like other industries have products
and goods that may be based on skill, art,
thought and knowledge.

2. Methods

According to the investigated components
of the present study, the method of
doing research in this article is applied in
terms of purpose and is descriptive-
analytic in nature. Content analysis
method has been used in order to prove,
that professional sports competitions have
the ability to take into account artistic
works.

3. Findings

professional sports competitions and
surrounding affairs as the source of
products that are shaping up in the
industry. One of the achievements of these
races is the sale of points, television
broadcasting, ticket sales, promotions,
and the like; among them the most
profitable is the sale of sporting media
player points, which are in the form of a
contract, club or league or sports
federation, the right to broadcast. The
contest settles in a variety of ways to an
organization or company that specializes,
in broadcast media

3. Conclusion

Regardless of the level of commercial
importance and popularity of professional
sports competitions, one of the most
important doubts is whether a set of
professional sports competitions can be
protected as literary and artistic work as
intellectual property rights? This research

&3
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proves, with the help of the fundamental
principles of literary and artistic works,
that professional sports competitions have
the ability to take into account the
truthfulness of the aspects of originality
and expression in a particular form and
form of the case of literary and artistic
works of thought, and hence the monitory
and moral rights arising from literary and
artistic works.
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2 European Court of Justice (CJ)
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Leisure and others and Karen Murphy v Media
Protection Services Ltd (2011) ECR-I-9083.
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5 Copyright Law of the People’s Republic of China
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6 Association for the Protection of Copyright in
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Hoopla Sports and Entertainment, Inc. v. Nike, Inc.

947 F. Supp. 347(N.D. III. 1996). Available at:

http:/ /www.casesofinterest.com /tiki /Hoopla+Sp

orts+and+Entertainment+Inc+v+Nike+Inc

Seltzer v. Sunbrock, 22F. Supp. 621, 639(S.D. Cal

1938). Available at:

http:/ /www leagle.com /decision /193864322FSup

p621_1470 /SELTZER%20v.%20SUNBROCK

NBA v. Motorola, Inc, 105 F. 3d 481 (2d Cir. 1997).

Available at:
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!'Sports Movements

2 Sports Methods

3 Routine

4 Innovative

° Michael Jordan

6 Sky hook

7 Tiki-taka or Tiqui-Taca

Shttp:/ /www liverpoolfc.com/news /latest-
news/rodgers-barca-and-tiki-taka. Last visited:
April 1, 2018
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Right of shareholders to raise claims against host state in International legal
forums is a relatively recent subject mainly discussed in investment arbitrations
field. In classical international law, shareholders did not have any jus standi in
raising direct claim against host state and diplomatic protection was the only
means for claiming any remedy. This matter was generally touched on by
International Court of Justice in Barcelona Traction case. The Court by
distinguishing between “right” and “interest” considered that only the right of
shareholders is protected. Nevertheless, it recognized the possibility of
remedying reflective rights if there exits a supporting treaty. In this article the
questions if shareholders possess any jus standi to make indirect or reflective
claims against host state and how the investment arbitrations have reacted to
indirect claims of shareholders for reflective loss, will be reviewed. Further, how
the domestic law legal systems, such as Iran and England, have reacted to the
claims of shareholders for reflective loss is considered. The article concludes that
shareholders do not have a any jus standi in domestic law such as England for
raising indirect claims and the position is not clear under Iranian law. However,
Under modern international law, investment agreements provides for the
possibility of shareholders raising indirect claims against host states that
emanate from the consent of the state given in the under laying investment
treaty. Although this type of treaties do not have express provision on damages
and indirect claims, the investment arbitration precedents shows that the general
conditions provide ground for accepting the right of shareholders to raise
indirect claims.
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Extended Abstract

1. Introduction

Under the principle of Customary
International Law, an individual has no
standing to present claim against foreign
states and the government must advocate
the claim. Thus, “it is a matter for the state
to decide whether, for juridical or political
reasons, the case shall be taken up or not”.

In Barcelona Traction, the International
Court of Justice distinguished between
shareholder “rights” and “interests” (1970,
[.C.J, 34-35), noting that the rights are
what a shareholder has directly in his
capacity as a shareholder. According to
the court, an interest is not important
enough to be changed to a claim on the
international level.

The Court also held that the
shareholders can protect resources in
treaty stipulations or special agreements
directly concluded between the private
investor and the state in which the
investment is placed.

In most instances, shareholders were
claiming for damages resulting from
measures affecting local companies
directly. These cases have given rise to a
plethora of literature on shareholders’
right to claim under ICSID arbitration. The
intensive debate triggered by these
disputes stems from the fact that,
according to Customary International Law
applicable to diplomatic protection, the
national state of the shareholder does not
have standing to seek redress on behalf of
the shareholder if damage is done to the
company in which the shareholder holds
shares. The second half of the 20th
century has witnessed the striking
development of numerous regional and
bilateral investment treaties (BITs). These
treaties always include shares as covered
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investments and give the investor direct
access to international arbitration.
Investment treaties usually simply refer to
shareholdings as a type of covered
investment without further specifications.
This broad wording of treaties gives rise to
numerous questions. - How far does this
protection extend?

2. Methods

This research tries to answer whether the
shareholders have the right to sue in
international forum or not, and if the
answer is yes, in which kind of claims they
could follow their rights. The method is
descriptive and analytic. There are many
arbitral awards which improve the theory
of this article. The awards are reviewed on
the conventional base.

3. Result

Under the principle of Customary
International Law, an individual has no
standing to present claim against foreign
states and It is the government which
must claim through diplomatic protection.
According to Customary International Law
applicable to diplomatic protection, the
national state of the shareholder does not
have standing to seek redress on behalf of
the shareholder if damage is done to the
company in which the shareholder holds
shares. Thus, the shareholders must
protect recourses in treaty stipulations or
special agreements directly concluded
between the private investor and the state
in which the investment is placed.
Agreements  that include  dispute
settlement clause give the shareholder
Juse standi to claim against the host
government in relation to measures
affecting the company rights damages to
the interests of shareholders.

Farnaz Zebardast, Mohammad jafar Ghanbari Jahromi. Indirect claims of shareholder in international forum against
host states, with respect to Iran and England legal system



&8

=== Comparative Law Biquarterly

4. Conclusion

Domestic regulations of countries and
International Investment Agreements
(‘IIAS")! create international law rights and
cause actions and provide conditions for
the creation of international arbitral
tribunals to enforce them.

Shareholder claims under IIAs for
measures causing harm to a company in
which, directly or indirectly, they hold
shares are nowadays a significant part of
investment arbitration. As a jurisdictional
matter, investment tribunals have virtually
unanimously allowed these claims. The
theory behind this accepted position is
that, regardless of who the direct
addressee of the host state’s measures is,
as protected investors, shareholders
exercise their own treaty rights and hold
an ‘independent right of action’ to pursue
treaty claims (Dolzer & Schreuer, 2012, 56-
57). From the shareholder claimant’s
perspective, the independence or
separation between its international law
right of action and that of the local
company may have  considerable
advantages, e.g., shareholders can bring
such claims irrespective of forum
selection clauses or other jurisdiction
provisions applicable to local claims or
related local proceedings. Due to lack of
privacy and differences in the causes of
action, host states may struggle to invoke
the local company’s contractual and
national law obligations applicable to the
investment project, and any compensation
awarded by the investment tribunal is
owed to the shareholder, even if the claim
relates to measures adopted against the
company.

! The most numerous types of IIAs are bilateral
investment treaties (‘BITs’). While there may be
considerable differences as to structure and scope
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3 Indirect claims.
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MJJ. Sterling, “The Theory and Policy of Shareholder
Actions in Tort” (\QAV) 6. M.L.R. ¥¢A; C. Mitchell,
“Shareholders’ Claims for Reflective Loss” (Yeof) \Ye
L.Q.R. ¥oV; J. Mukwiri, “The No Reflective Loss
Principle” (Ye.0) Y¥ Company Lawyer Yof.
5 Proper plaintiff.
6. Foss v. Harbottle, 2 Hare 461 (Eng).
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in a locally- organized enterprise suffers a direct
injury).

"Treaty Charter Energy: ("for the avoidance of doubt
expropriation shall include situations where a
contracting party expropriates the asset of a
company or enterprise in its area in which an
investor of any other contracting fort has an
investment, including the ownership of shares.")
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Lin, J.L.S., 2007. "Barring recovery for diminution in
value of shares on the reflective loss principle." The
Cambridge Law Journal, 66(3), pp.537-558.
5 Christensen v Scott, 1 N.Z.L.R. 273.
62 A.C. 1,44
7Johnson v. Gore Wood & Co.(No. 2), 2003 E.-W.C.A.
Civ 1728.
«S Cawl (9o "derivative action” g gges A
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! No Reflective Loss Principle.

2 Prudential Assurance Co Ltd v Newman Industries
Ltd (No 2): CA 1982.

3 The shareholder does not suffer any personal
loss...The shares are merely a right of participation
in the company on the terms of the articles of
association. The shares themselves, his right of
participation, are not directly affected by the
wrongdoing. The plaintiff still holds all the shares
..” [1982] Ch. 204, 222.
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(b) that an actual or proposed act or omission of the
company, (including an act or omission on its
behalf), is or would be so prejudicial.

3 Clean hand

4 See more:” Shareholder Remedies”, THE LAW
COMMISSION, 226-425-21. Available at:
http: / /www.lawcom.gov.uk /app /uploads /2015 /0

3/cpl42_Shareholder_Remedies_Consultation.pdf
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! Giles v. Rhind, 2002 E.W.C.A. Civ 1428 (2002).

2 Under Section 994(1) of the Companies Act 2006, a
company shareholder may petition the court for an
Order protecting him from unfair prejudice on the
ground:

(a) that the company’s affairs are being or have been
conducted in a manner that is unfairly prejudicial to
the interests of shareholders generally or some part
of its members (including at least himself), or

9 ol @iz 1 (@65 U (ybjae g dule (Mol yu &2lo ;3 Ollsolgw padius jué (ggled .(s0pp> (5108 o200 9 Cawdyj jUyS

Ll


http://www.lawcom.gov.uk/app/uploads/2015/03/cp142_Shareholder_Remedies_Consultation.pdf
http://www.lawcom.gov.uk/app/uploads/2015/03/cp142_Shareholder_Remedies_Consultation.pdf

Comparative Law Biquarterly

]

APY G eV Wlxbio NFeoliunli g jles .V (ol o)lods ) o)lads .0 095

Gyl 51" ohlaolgw g ol saal 3l "yl
b @S> oglle 4 siled (0 (5923 (sl Sy
S Sl 235 e bl S g &
plow pxig S Jlas glls a5 (ildl ohlsolgaw
Wbl Syl b @ 35lg5 (g0 bl (o0 S
ol 51 L "8 @ os)ly Slhbws g ailed (see0
oo Ll S g5 4 3 pSo aigles adllas o
Oygo oblsolpw O)lws padias olus g 33)5
Ol 33)8 (o Lolas ool jlaS az (T 9 3,8 (05
Sl eae al ESph @ es)ly llus
58> (MO Famino 1388, iuSunl) 08 dimmgs
Lol 33l 03lgs pU pudisano juc [) YVE 03lo )5 ) ,d0
Oblsolgw qeadiue juf (5983 4o aS (ol a9 b
0 oo | 395 @ 3)lg Ollus g 395 pU @
0 bl ohlsolgw ga5 @ 5w 6Bl e8> g siules
o3lo £91590 (5983 19 (Il WS &S A 5 535
51 olsolgw o e bl o Gk goe> VS
W) aialed (g0 (598> (sl LS Y)lo
L g9es BUs,  (1e¥-les o FAY (olilgs
0 692 ol 393 pU ) pllsalew a5 paitiuo
poeio b WolS olul O)lad Ggd> cnlply .3k
33 9 Gl BB (Sl b pubino e (59€3
Oblsolgaw 9 Olpde Gll8l Lz 4 45 (g0
OholS 290 yol (nl 9335 ) pdiio Syl g S|
b )l pelB 53 (Sl ol 3,8 ploww L))
4281 Al o5 i g 555 sl
Sl Ol pac jy ol lo)gis e God>
Ol Ghels ol 3i5lgi el hlaelgw 9 2bb (50
2 Ll Holo 4 S 3iales 5905 4Bl plgaw
s9e3 auihd o LU dSy ol (92 (2l )9uS Fodio
0 Oblsolgw g Cawl oalh 4903y padwn e
b 0Pl ) e byl gaz Do > SilgS
Glauwbio ailes 2o (5985 qwlSal Ol lus
WolS &yl £95 il pogaz o olol God>
Sl oz 3 s ol g ol Sk
Ohlus by 4z 9 )95 50 piiz 4 ohlaolgw

ilo (o0 (BU Ol vgN &S i8S

Sy ohlaolgw 28l @ (ol Glbiaioy ol
oBsly @ ailgi (oo Ohylawlpw b lxolgaw 35,8
o2l &8lg 5o . 3hed Gl Wyluus Gl Cye
Olo Olelsdl JUE s uwbio gzl Coleus 9518
Colaus o 5l eslasiwl b aS Cuwl 63905 159 65030
VU g dibssio Wbladl jl 630 Wl o ol
s 2ol g d9d (g0 aidly jL Sy g Wl)sk0

338 (50 pald jlsolg

2 Oblaolgw padiuue yug (goles O,Y
ol ggé>

Oyl adlas ) paliue i€ (5905 popto
ol ded= o ohlelgw b I wlsl
lo wSHh U gal) Ol e g Cad ool aisliud
> Oblsolpw palitne jue s9led pogas )
G &S ppw gl I (GI0 Bhlus gadlas
bl el Sl (Sl 4y 0 39,9 sdlawly
ol ailg a3 ohlaelgw ol God> Gillas «)
dale pgun Gl Yol I bl pazd Ollus
J35g38 asglad g9ed Wl . alkin ¢lpe
408l G> sl ollanlgan gl 03le Sy ;3 0
gl az)V YVE ool .Cuwl 03905 Uacl (g0
ee> WFV wgas Ol g8 I (o
olgw iy Sy bl JBlas oS 1) llolpas
ol @las .l 63905 (S Gl « 3l S b
OUT plgw Esamo oS Lolidl i pasd o3k
o Sl S0 plpw geme piy So 8l
03130 Ol Gty juads b BliS Gjgo > 3ilgs
GLijo 4 g S Gy jlg pb s Jole e b
Olo glacl I (pass b plad b ) adesgs
Oz 9 3led e (sl Jole o 9 0j30
adllas oUT 51 1) S @ 63lg llus gauls
sbacl jl Sy o b pud) aogSxe Wjgo ) L34S
Sy Oyl ghaz 4 Jole ao b opse Slo
Lol S8y g0 ) pSo (owpdld digje Sy g
Sy (5963 035 Wl Wyl 5l aS (gl o g
" dolgS S yitue (59 U W pgSo @lio jl eaud
@ aS Cuwl Ghlus (G399 0dlo (5925 £91090 Lol

9 bl @gii> 11 (@5 b wlbjse g3 ale all oo @210 55 Oblsolgaw padiiams it (59les (50042 (548 Jhmdazo g Cawdpj jUyS

ol




AFY B eV Olxbuo N Fooyliuul 9 )LQ,) v dl.u OJlAfu Al OJLAJU .0 0y

\Vo

inlai Ggdm aolidiaghy
Comparative Law Biquarterly

&3

——

sddlas g V7Y (4595 VF o Sojl g
A S oblelgw 4 @S Shlws
-dlawly 4 udS1)5 Uglun) by Syl 4y a8 (JSlhlwes
Slolio Jlodl w0 Godis wliw Ololsdl
el on 0lgs > g esel )ly (bl
Cuasd Ll g 3900 (923 2o (5 ymmSl
2o T Slade shol Hlgz @ogilas (s9e> @
oS> 3 1y ilosie shul Loz 51 sl g5 Bles 3503
pow dplg 3903 pMel 593,0 V95F (Vo> YF & 550
Shal rogw 3905 Gl Cusle 4 1) p)lez 9
Sy oS paidgd el b 390 sl @ sl (Ll
g3 gl (sl S Sy ST Biglaa
b Sl (S So Bl a5 Sk
o S Caml 5l e Gl Gl a5 sl
&zlhe 4 Juwsi pae bl pylez Sl .ol
shal 0 0leas + Canwl Shlas has Caga S50
9 gz e I 1) Olg 3903 35505 d>g s pouw
4 1> 510 G283 9 (s 390 WBUge L
gy Hell u Goti> @illao LT S jglaio
aS 295 gLl Oyl jl (5965 (g2l8l Vo S5k
LUK 55 aS 3ol o S Su ghlselpw
655 e 4 T3l o Dl |y ol o JuSiits
S 395 = Gyl I lgT o gy Sy LT ()5
20 S (5963 (520l8l 3bL o SHb ol)laelgaw
0xlgs U W g plalgs L U ESHb ol &S Js
O Gl=i

ol 0 @S ol gl il exdg ol 5o vl

aidls 3929 (s8> Luwlwl LT aS 3l Cows does
W ol Samed b 3lgi Suih gy 4 Caml
980 4 33,8 Jawgio 395 £l I (awliw glos
o 53 2,988 Cawl (Sao A4S (Silag=l SS9
bl andly 8030 U Cuws b g Joll pw
~w. 3900 paanndd 69,5 93 1) Wlagsi g sy
D Sl glS S S i Sl Jol
P> w9 3> IS gl 4 (Mol (o ga0l>
33 5593 598 o 3 (5y94S 4S ol (Slagss

2 preliminary objection.

2 Oblsolpw padiius g (sgles O, Y

s panSls Moll G Olosd g,
2 0L ol by rSols Jall p olges
posas 53 (1970) i3 Ushuyl sandd
0350z padiime jué b wlSl Sllws
Syl Sy Sy S5 Ughunyly S an
CS @ UK (690,95 o 50 VAN Jlw 3 aSHg
Barcelona Traction, Light & Power ) .suw,
&lg BU HguiuS);> 55 o Lol jSye (Co. para. 8
dg9es plgs) Suih gy glesl plo .agr 63
olacl Cuond Silgr Sz oalgl 5l pug o 3z
yotn yolo 43 (bSTLgLunln Sy ploss
93w WSy 0509 4 Sl yeiS gLl sl o
o3 s S )3 o Sy ol gy 48,5 L
292 03 @lg il ) ol Wlias S50 o g 392

Uoluo, b s0,8 Gl (o5luy)5 19FF Jlw >
Gl Jlo 4 Lilpw! 51> Ko Juds 4y isSs
Lolw! (g5, JyisS Slelda o 1 Gy 390 63wl
3Ly seolsl sl 3V oyl 3l JUH 920 5
040 53 20390 035 5w Syl s5)8 Gl
bl Ollsolguw 3| 55w \AFA JLo 408
bl wgay o851y s Syl sa5)8 Gl
Sl Js 4 (SsunSig 5905 gl 4 LS
W50 395905 pladl @a5)8 @lgl sgmw sy 5o
plel b Sy oS> 1AFA (g 08
Barcelona Traction, Light & Power 13,8
sl (Sl a8gi g laus Hgiuws g (Co. para. 13).
OF (559 Gl S 5l S 93 9 GuSTS Lglu)b
sl CS)d lawgi 45 (g3 plgaw 2l 3l o
-0l G2 o 1VA0Y Jlw 55 390 63 jolo (€59
Sy pb 4 Gupanli 036 Sy Sy @ ogas g
O slamly 4y S 35,8 13819 LiglBLS @0 (59,40
@ Wl | Olilae JolS JiiSigns0 <5
para. ) RGN
( Barcelona Traction, Light & Power Co 18!

Caawd

! Barcelona Traction, Light & Power Co., 1970 ICJ 3.

9 ol @iz 1 (@65 U (ybjae g dule (Mol yu &2lo ;3 Ollsolgw padius jué (ggled .(s0pp> (5108 o200 9 Cawdyj jUyS

Ll



(shurdal (God> dolidioghy
Comparative Law Biquarterly

&

APY G eV Wlxbio NFeoliunli g jles .V (ol o)lods ) o)lads .0 095

2 LT aS by o sol cnl 4 glasd Gugw
Cawl ailld d929 gl o9 lauld uol> (g6309 50
Holl s @oé> ple acled I pulwl T » ol «S
Ly U259 95 Vlgad bLi)l ¢l 5o ¢ suled gy puinz
Syl Egaio joulS aSial pgd 29 g Abb oad
9 k_Q)Jo )'| 9D (_gd.ol§| (VL uo&l.»o A58
el PXLC| Olgad . wl

aS 3905 JYsiwl glgi (o83 d9zg ¢l L

Ll ... Gl 6333,8 Wgin S pd Cudg>g0
o8> jl 0> g (5903 gub > LS (S0
0539 4 .39 Cadal ghls ¢lhlaelgw &8s g d95

pacl Jbo blx jl ey Jiliie caslge asSl

Casudg Sl )3 o ply o Codg290
blejl & cal Jaise S blx I oSub
baidl Jlgy pwlwlp JVaswl o .(galasdl
"l Bgis s 38 aS cuwl ouogi
Barcelona Traction, Light & Power Co.)

(para. 66

Olga 3315 (50 ped sewdsd @ wlgas Lblsio
CSpb (LS ol ailbaiz jhaly egle
5B bl slgidgs 3,Slac «piS1y5 Liglun,b
b 9 lae Jou8 2l g0 5 L) Suih g
23905 313al8 Hguj0 Sl (UK o)

390 1) 49250 0339 Gleas aS alsul Sus
9 Sl (Mol o Slagsi 325 o )18 (o) 2
18530 i8S U oS oyl 1389 b ol 5oL cnl
uads LT aS 55000 0L el el @ glgs sl
SNIVRVITIE VTP VEA FRUWIETCA SUP PRV ES
Sl G g5 (A Shye Lilpwl oS S
6o3cl8 Sy 5l Cumiio 292 ol olgd Cawl 63u3,5
il 03 (U s3elee S5 I G 3l el ¢
o) ol ) ol o (g03el8 (lakd bl 4, .
9 Wholes 5 4:1&’ L oblaelgw I Cules
il 3y el (s 4ol sz g 9> (lo Alisdlys

Glwd Wlagei (ads o)l wbuw Cole> L

b Lz j9iS olald sl G Sl g0 Jol
il jladl Gogas ol 53 olgsacawl s

900l )3 1) (25 (6,135 lojuw (Wgd iy "
vasud 138 oy ol olgs 3 (o 395 Sl
Cole> 4 pile (Sgdi> pasd b 2bl b
38 (2 9 @llae Dlags (ol bl (0 gl Sl (S0
S Olagsl o 2L <SSl ohg @4 s by
9 IS 9% 4 (Mol s sl 4 s oS
Cales digo) 5o eSS Su Jlde )5 oS (Sl
395 Ol g @ (Jol .o J5B el 5yl (cwluw
a0l Cag 0 9 3948 (50 bga yo 2,988 (olod 4y
&85 (63 ol @ S 2,58 soled je150 God>
0 6320l erga omens (Jlagsi yuiz bl (o0
Barcelona Traction, Light & ) " g
(Power Co. para.33

3929 jhal gz pSle B pus sl vlgd
as el rc:\l.cl oblsslpw Gl G> 39>9 pac L
@illao 905 amzlie (o Gal> Ehuw 4 2L
Sy o815 Lol Sl (515 g Sl ot
shb &8 cuwl dgaxe gl L &S
bl o 395 phlselpw I (Jime Cuasid
Barcelona Traction, Light & Power Co.)
bl Hledbl lgs (para. 41

eSS (Seds> Cupasd JUdiwl plple”
Gl 500 5938 ylio Sloladl plosl )llxolgus
0L 39,9 hzgo LSy 4 Ol 39,9 42 oglle
930 4 Ol shol oS3 335 5 ghlseleas 4
G 93 30 (sl (5983 2ol G (poudiio 09
clas Cyz e bl > ohlaelguw.
02 (59 @ WlwS uzge &S (patd | Ol
ot (63955 L 6339 3 568 a5 35,135 1)
wlgwlwﬁho(s_xﬁ))gn((gém»é
"ged> 4 Cawl gle @ LU B b
Barcelona Traction, Light & Power Co.)
(para. 44

9 bl @gii> 11 (@5 b wlbjse g3 ale all oo @210 55 Oblsolgaw padiiams it (59les (50042 (548 Jhmdazo g Cawdpj jUyS

ol




AFY B eV Olxbuo N Fooyliuul 9 )l.qg v dl.u O)lm(b Al OJLAJU .0 0y

vy

inlai Ggdm aolidiaghy
Comparative Law Biquarterly

&3

——

pS> 5 6 yimSols Mol G olgs 3905 3uSG
On @gds> a5 cuib Hledl jo Cusle jy Yele
Sl s ivo 515 G ool 0 1))Sa Lol
0329 _).;SL: Ul)IMLW )| l.»S).w @9.09%
(Republic of Guinea v. Democratic ".cawl
Juol ¢l Republic of the Congo. para: 689)

Guinea v. Democratic Republic of the
(Congo. para: 690.
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oblsolga @gis (lwliads ;5 (6135 o Lol
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2 Republic of Guinea v. Democratic Republic of the
Congo)(Judgment), 2010 I.C.J. Rep 639 (2010).
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Republic of Guinea v. Democratic)
@ 9 (Republic of the Congo. para. 604.
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! Republic of Guinea v. Democratic Republic of the
Congo)(Preliminary Objections), 2007 I.C.J. Rep 582
(2007). 555
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2 Asian Agricultural Products Ltd v. Republic of Sri
Lanka, 4 I.C.S.I.D. Rep. 245.
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! CMS Gas Transmission Co. v. Republic of
Argentina, Dec July 17, 42 I.L.M. 788.
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(Azurix Corporation v. Argentina,para:73)
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il (FooF)F 05T ke ol 593 el 53
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ble @ a5 ploles LT a5 cwl ¢l (bl
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(Enron Corp. v. Argentine, para: 33) Sl
oBols Logas )3 3,185 3uald aS 305 plel ¢lgad
2 S ol Sz 4 1led oy hlsolgw G g
al @id)S L8 wyp 2ge Loyl sl sl
ole>  (Enron Corp. v. Argentine, para; 38)

investment made and that therefore there is no bar
to the exercise of jurisdiction on this count.

?Azurix Corporation v. Argentina (Jurisdiction), 43
LL.M. 262 (2004).

3 Enron Corp. v. Argentine Republic, ICSID Case No.
ARB/01/3, Decision on Jurisdiction (Ancillary
Claim, 11 I.C.S.I.D. Rep. 295.

Transmission Co. v. Republic of Argentina,
139391 vlgus (Para: 56
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CMS Gas Transmission Co. v. Republic of )
(Argentina, para: 68
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Azurix Corporation v. Argentina,) .Cawl
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1 Because, as noted above, the rights of the
Claimant can be asserted independently from the
rights of TGN and those relating to the License,
and because the Claimant has a separate cause of
action under the Treaty in connection with the
protected investment, the Tribunal concludes that
the present dispute arises directly from the
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1 GAMI Investments, Inc. v. Mexico, 44 I.L.M. 545
(2004).
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Plea as a procedural application is accepted for more than one hundred years in
our legal system, notably by the Law of Civil Procedure 1911 and since that time
this concept used in our legal writings as that term without any changes.
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Extended abstract

1. Introduction

"Objection"”, which is a request related to
the procedure (request of the procedure),
entered the law of our country more than
one hundred years ago with the view and
acceptance of the authors of the Law on
the Principles of Legal Trials of 1290 AD,
and during this period And a law has come
after that, but its meaning and application

have never been examined and
distinguished from the essential defense
and something like it called "non-
acceptance". Paying attention to the

historical roots of what is called objection
in our law shows that objection means
deviation from the rule that appears in the
word exception and has three close
meanings that in our law always,
regardless of this variety of meanings, All
have been translated into objection.
Therefore, before any comparison and
comparative study, a historical error in
understanding a legal concept must be
corrected. What has been done in this
post.

2. Methods

In this article, library and descriptive-
analytical methods have been used.

3. Findings

The term objection to etiquette is first
mentioned in the Provisional Law on the
Principles of Legal Trials based on foreign
laws, and there has been no precedent for
the term objection in Imami jurisprudence.
After that, in almost all cases, the word
"foreign" has been translated as "objection”
in the source language, regardless of its
broad meaning. There is a similar
approach even in commercial law, and in
the rule of not citing objections to the
relations between the holder of the
commercial document and its signatories,

&3
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due attention has not been paid to the
nuances of the meaning of the French
word. In fact, this defense is committed to
a commercial document that is not
accepted against the holder in good faith.

In the sense of the term procedure, the
authors of the Code of Civil Procedure
adopted in 1318 also adopted a similar
approach to French law and only by
dividing the objection in two articles 197
and 198 of the Code of Civil Procedure 1318
in some works to distinguish between its

types.

In the current Code of Civil Procedure
of Iran, the objection to the Code of
Judicial Procedure, which, along with a
large part of the rules of procedure, has
foreign origins and was adapted from
foreign laws, is combined with the jurists'
views on the conditions of hearing a
lawsuit. The objections were added to
Article 84 of the Code of Civil Procedure.

The authors believe that the added
paragraphs are inherently substantive
defense and can not be considered as
objections to the procedure (paragraphs 7
and 8).

Also, in terms of theory and practical
effects, the dual division of aspects of the
procedure into substantive objections and
defense does not express all aspects of the
procedure and

some aspects are placed between these
two groups. In fact, the latter aspects are
neither a challenge to the procedure nor a
substantive defense (paragraphs 4, 6, 10
and 11). They relate to the existence or
survival of the right to sue, not to exercise
it properly, or to have no right to do so.
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4. Conclusion

In any case, it is clear that during the
changes that have taken place, not only no
attention has been paid to foreign law, but
also the constructive principles of the
rules of procedure in the previous laws
have been ignored. It is clear that a new
classification of instances of procedural
flaws is needed; "The Ritual Trilogy."
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3 une clause restrictive.

4 exclure.
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de celles statuant sur une exception de
procédure...”

5 La dérogation a la regle.

6“Le code civil prend souvent le mot exception dans
le sens de défenses en général”. (Glasson, 1925: 581).
7“1l est fréquent que dans le langage des auteurs et
du législateur, les mots défense et exception soient
pris pour synonyme”. (Morel, 1932, p.66).

8 “Ce dernier terme doit étre compris ici dans son
sens strict, purement procédural: il désignera donc
les seules exceptions, “de procédure”, ainsi
nommeées dailleurs par le nouveau code de
procédure civile (art. 73). Dans une autre acception,
large, la formule englobe tous les moyens de
défense, y compris les défenses au fond”. (Pétel
teyssié, 2005, p.1).
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!'se servir ou se prévaloir de quelque chose pour se
défendre.
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2 exciper de bonne foi.
3 L'exception de procédure.
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L'article 775 du Code de procédure civile: “Les

ordonnances du juge de la mise en état n'ont pas au
principal, l'autorité de la chose jugée a l'exception
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4 L'exception de chose jugée.

5 L'exception de jeu.

6 L'exception de prescription.

"Le droit d'agir en justice.

8 “La loi n'accorde aucune action pour une dette du
jeu ou pour le paiement d'un pari”.
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9L'exception non adimpleti contractus ou
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1% le juge de l'action est juge de l'exception” = “Le
juge de l'action est juge des moyens de défense”.
(Pierre-Maurice, 2013, p.15).

2“tant dure l'action tant dure l'exception”.
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“Le mot d'exception dans ces deux articles est pris
comme synonyme exact de défense ; toutefois ce
n'est 1a qu'un sens abusif, qu'un sens détourné de ce
mot”. (Boitard, Colmet dadge et Glasson, 1885,
p.369)

S L'inopposabilité des exceptions.
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2L'exception de procédure.
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Art. 57: “ Le tribunal n'entre en matiere que sur les

demandes et les requétes qui satisfont aux
conditions de recevabilité de I'action....”

Awslyd g ol Godo 5> (swydls Gl Sl Glsuas o p9ee U (iulai 255 5,28 HL5 Slo (55l ¢ umseo cpus



https://www.theses.fr/200366165
https://www.researchgate.net/researcher/953178_Ernest_Desire_Glasson

A0e GIVY Olxbuo N Foo liwli 9 )l.qg v dl.u O)lm(b Al OJLAJU .0 0y

Giulad Gode> dolidiaghy @

Comparative Law Biquarterly

——

9 529 £ (eeh gampunsS] GLET )5 a5 e
‘O.)j|9:.> (Sl.lol &lé.) 9 CAéJ(SO Jl.b.&j) ngl.i."ﬁhul
plxl plalgs lesl padiue H 0l W)jg0 45 2L
L Sy C)-.!' )'| 9 .\g_\)fu.o (ST VYL Elé_s PR L5JJ.<>|
sl 53 b 6340l (OgmmansST) sbil olgic

Ll 030l Colb (o Sy Jls s

> Mool 4 lul Goé> 5 sl 85lg Ll
5l oS g ool s oo aisluh g eslidl
i dsised k5 @ ilaio (3l oMol
Ol Olg e i @ plis| Culias j jlasglad
U SaS ol pUawsl s olhal 5o ew)sls
OSao iz TS ol paghe yigr (lwlid
)Lu :4.w.3|)§ L;w)_)b U.uT LY, aS 090D as Cowl
-oml Sl JUS 53 Gipigpae 35k K505 ol
g Gulbws ! ow)dld

O 53 bl Wislyl F,0
oxl 029 35 9 (Mo @iy
(YAV6) auwily9 (G (ow)ydld

ol bl @uilyd (Saw (ow)dld ol ugs aS )
pac g gl £ ,US )5 g sz pU b (ool
3929 U i 83w 5o .Cawl oael (bl
3S Wl I Gu @S awsld 138 el Caoglie
0wl 3l AA0A 9 1AVD lodlw 5 (w)sls ¢l
03,5 3=lg (sollas Jgaduo ) Glipdy pae g (sl
(\AV0) (S0 (sm)dl> U.uT R S Calgs ) g
- Ol plas g (ewyalapml slub 636 pgeso
I 103 665 g w0l g udpdy |y IS
9 (Uhpdy pae) diggale gl uwl oad

Mool jusi (B350 5oL @ b aisS aSpls sz . Y
2l Gl bsjlas Sjg o slpl 8ad aidniy g eslidlls
Sl by 2550l 2508 g pMassl s 4 GinlS g
b oyl Golesals b Cawlgson pMlawsl ( ou)ysls ¢l

g dwlgs Cuwbino ((gSq..uJT

WJl 0 @ 3905 i Olelds Sluwl pac gliso
@ slpl oBzue (wpls oul i ildd o
Ll 030l5 (s90lo g slizo

Audlyd > aS (SLaBlie gl 5l om «orl 2929 b
Il abls s929 gamunsS| 8lg Ggoly
cawliie 31l 85lg LT aS 3940 630wy S 63919
9 3l> g aldls 3929 awdlyd ;5 a5 Cwl (olise U
sl Pelio 9 sigr SBSls (2 0> Olgie S L
S391 (s jlwlso

g el Eom @ Glowys 93 ool U by

ol Uil shale g ashd ) oS (30,6
o ) awl dialy pg) S UXed G9d> )
Olgic b i (s0g) 2l glamwyals o
PL&A ) 0lg3 g Cdlas 3929 gamanST b oyl
sloed mpo 9 palinn ) 4 Cuwmbo EBS
oloe b Jole )iy 3,5 0 0aium loles
logitinne (Jg 3ibl g0 lges 35 )3 39 Sas S
303940 dltwl g 2l (BB (255, 05 )01 ) lges

Olelds 2o ool (ow)sls God> iy b
&@.) dacld » L;JLI.L)AUI Gygo [om).».c
OgamansS| LT @y ,b s 9 Sol 303y padiuo
s 05lg oo 1390 jlone Lkl (g2 b aiaS
s ol loeygy )3 g oaud Jiie Juws @
rac 4 olghd (95,55 9 Joai yuww b 09SUsS
Ll 630wy pol>
033l93 (ygumnpnS| Azl ddgl Calo aSenl b
Gglase (w)aldeml Sl (HeiS Cadipw b
SE3L @ pg; Godi> Sl g i I o5lg cl weml
CadS 30 @S (2l U b awil)d Geds> 3)lg
3 Sl 20,6l eanln lojly (¢ gumaanSTy
Ol gumpnS| &gl Gialaw (Sie8s wduis

Lo (dubs )5 . uilad 5929 jui seolosat g sgolo 4 L8
Sl (JlS.ﬂ) IQJ.O.u,u.o GgmLo Elé.) 5l ] [o.A.D.».u.w).».c L;g.mLo

Auwilyd g glul Goli 55 (owyals ual Wslul Glauas g P90 U iulai 255 . 2lg 8 L5 Slo (53 (Juuso s>




Comparative Law Biquarterly
—_—

200 B IPF Olduo AFoo ol o 5lgs -V il o)lasd ) o)las .0 0j95

P2 g Ao ol (Siues 18y ow jl g solesals
O3 9 sl ol ige Olyz Gl «S Sl 8o
Gbb Sy o el o g lble pwpsls @

g GJQT.))f Syl Fb @ S yidno

o (aole juued 9 pasddd ol by

29U 9 sy 8920 o3lpl 2o ploj 4 bbgs yo acled
53wl Caoal gyl (2lgSols g (Saww, 53 o
Shal pggto 03l i) 5z 2 Sl S8 L) o
Oygp0 ol weSeal g Holes @aslas s 9
pac dlpl a5 b ylgiee (5385 Sl b syls
el b azgi s (Jglas a>gylan yol b ozl
()6S 3o Gaoban T i 5 .35l 63 gliad ol
paac 3l ol Sglaio [T 35 T Caalo aSly
S35 80585 @ a9 las g ladiye ol b s lo
S 1) ol eg U Ll aw yo ¢ s
)3 1 lges ay (Sagmy 53 (gpiden Sl
£ a4y w0 glab el ol S e o
po Sz ploj il Hdud g 505
U Jlod Cumlio pac Slpl 80,5 W awl Oglato
pae 9 Sl (S slail )3 ol =iy )b
b gaid @ bgiw Ll colas ol g8se < 2,k
Gl glig) paize zpb gaoo b 3)ls ohes @
ol 5 bl Wblpl (HgiS Cususg ;> «S
9 IS dpla 286 (oolgs wlpl Sxe uwydls
@ Gyl 1S s selgd ol )5 g Gl 0g0e
Camd o500l @23bas Sidael g bilisl Juls
SUSao o g olpl b 4 32y plgic Sy
O 4 (Saum) bl 25l 4 bgyyo sclgd cpusi )

6Régularité, fond, droit d'action.

G Olpz «(eldd Blg> eg) pMasol ( Sudgigo diss @
2380 3 1) Jolise £83 o S

Le terme générique moyens de défense comporte

quatre catégories, dont les trois premieres

correspondent a la trilogie procédurale : réguliere,

fond, droit d'action. et la 4eéme la demande

reconventionnelle. (Akuesson, 2016, p.31).

"La trilogie procédure.
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'L'ensemble des moyens de procédure.

2Les objections.

3 Critiques relatives a la marche de la procédure ce

sont les “exceptions” au sens procédural.
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4La légitimité de la prétention.

°La réalité du droit substantiel.

Awslyd g ol Godo 5> (swydls Gl Sl Glsuas o p9ee U (iulai 255 5,28 HL5 Slo (55l ¢ umseo cpus



https://www.theses.fr/200366165
https://www.theses.fr/200366165

A0e GIVY Olxbuo N Foo liwli 9 )Lq,g v u_gbu O)ln.& Al OJLAaiJ .0 0y

Giulad Gode> dolidiaghy @

Comparative Law Biquarterly

——

s U g5 9 3932350 ) 4w o ol
VRN U.uT 0B 19A g1V 65l g5 ;3 Il (g3
O BB ol glgsl ol LUT (B Sz I Sso

Sl wlpl ($8iS (30 (s pal vl )
Wlpdo I (SHi o ohes 4 &S uyals oul
Ole8 g 3)l> (25 din ) g sliiio ()l Gl
8y g9 Wlylas b gy ol ulidl (=)l
AN 9 0 Sy lges Elaw gy
033l AF o3lo )3 Whlyl slagluas 4 oy
A 8Ll (Saw oyl Gl

tuals o adlil slosty B b
(A 9 \' 61.:2:_».:) sl )|)§ Ls‘”))b U.uT LZJ|.>|),g|

"l o JUT g (a5 bl @y (uizeon
Oblal @ wysls U.uT @ bl Wl 4.3[593 TASY
w0 Gl Slgs Leled a3iS Ly soole £l g
2050 )L 69,8 93 ol oo Wlga (B g 0394
s ol ol O sl Glgs dds )
Vo if (F slosw) seole §l85 a4 g 59 50 630
@G> sl b 2929 4 sime by oUT (N g
o 53 i o2 b of ol iasys 45 lgssls
ol

Ol 0Ly > el o az ol (J> 50
29 T 2> God>  Lgil ol sl
ol Sblpl aelgd 3305w (Hle Al Cawl 634
ol 63 @i8)8 03050 ¢yuitn 0198 )3 oyl
Gdlas jl 03U (gaiuatiwy &l a5 Cuwl g,
OB awn Cowl @l owysls Gl Wil
(S|

T Sy o Lols bl colasd Jlos! plasilu g

w6305

Jo Dgian uydls ol 0g s (Jle ¢l
pxc ol 2ise w4 2ok pie whaloolas VA
692l (Sagmy p pade g GBlas (Sapw plill
ol Caso b a8 o leilass .ol lges 4
gy 3l Slezpea (owydbewl byl
Gl 595 Caolo g pogio (S3uuS 45
35 ewpslapml Oblpl sclgd lgic Casi @S
.).c|9§ )’| LQJT do 69~ as Cawl QL)J.? VAW
RN e p ol sxis g az,Ly
omilaiols 09,5 el 3l ogs skt &l 4y 5L
U cawlio ganaiwy b g ded0 pulns]
Al adly GiolS (Sl OB awn gguw

Ay O

0B ;o U G (ol sl Wl
o158 51 Gulsdl  Bgis SleSlono ool (ge
5l duolol @88 )5 o I Gl 9 Cawl oa0l (=)l
O 5l G -l €SS 3929 (sl sl 85l
@ azgi oen U 8l 3lpe aes 5o Ly,
Gl gbee @ s ob; 3 of 83,8 glise
0 Oylad Gobs o (g Cawl oxd 6l Sy
sbiwl pac 83el8 )5 g 315 S99 Wline (53,509,
5 wlod i 835 laly, 5 ESle @bl
slizo Wl 4 il 4293 5 of HBauslasl
o ol wdibs > Ll oS (gouily9 Bjlg
oz L83 plp )3 aS Cwl (gl s sg=io

Ulg_).uwugJ (D Cu.b.;o| L;uuj.)b U.uT fog.p,p.o 3
63599, 35 WA Gguan (J30 (sw)dls pul gl

Auwilyd g glul Goli 55 (owyals ual Wslul Glauas g P90 U iulai 255 . 2lg 8 L5 Slo (53 (Juuso s>




Comparative Law Biquarterly
—

100 B IPF Slxiis N Foo bl o 5l .V il o)ladd ) o)las .0 0j95

N

Jafari Langroudi, Mohammad Jafar,
Islamic (Judicial) Encyclopedia,
Tehran  Ganjodanesh, 2002,
Volume 1.

2. Shams, Abdullah, Civil Procedure,
Advanced Volume, Volume 1,
Edition 29, Tehran, Drak
Publications, 2013.

3. Saleh, Ali Pasha, History of Law,
Discussions from the History of
Law, Perspectives from Past
Times to the Present, 4th Edition,
Tehran, University of Tehran
Press, 2011.

4. Ghamami, Dr. Majid, Coordination of
Civil Procedure, on the Method of
Justice, Articles donated to
Professor Nasser Katozian, 2nd
Edition, Tehran, University of
Tehran Press, 2014.

5. Katozian, Nasser, Civil Law in the
Current Legal Order, Tehran,
Mizan, 1999.

6. Matin Daftari, Dr. Ahmad, (1999), Civil
and Commercial Procedure,
Volume 1, Edition 2, Tehran, Majd
Publications, 2002.

~

. Mohseni, Dr. Hassan, The French Civil
Procedure Code, with an
introduction by Dr. Abbas Karimi
and Professor Louis Kadie,
Volume 1, Edition 3, Tehran,
Anteshar Publications, 2014.

8. Mohseni, Dr. Hassan, (2015), "Defects in
the Application of Civil Procedure
in French Law", Comparative Law
Studies, Volume 6, Number 2,
2015.

Mosadegh Al-Saltanah, Mohammad,
Order in Legal Courts, 2nd

©

&L

Edition, Tehran, Anteshar

Publications, 2017.

10. Nafisi, Saeed, French-Persian culture,
6th edition, Tehran, Safi Alisha
Publications, 1992.

11. Nahrini, Fereydoun, A Critique of a
Lecture and Discussion on the
New Rules of Procedure, in:
Proceedings and Proceedings
(Collection of Legal Articles), 1st
Edition, Tehran, Ganj-e-Danesh
Publications, 2012.

12. Hormozi, Dr. Khairolah, "Conditions for
hearing lawsuits in jurisprudence
(explanation of paragraphs 3, 5 to
11 of Article 84 of the Code of Civil
Procedure)”, Quarterly Journal of
Private Law Research, Fourth
Year, Issue 13, Winter 2015.

13. Khomeini, Sayyid Ruhollah Mousavi
(RA), Tahrir al-Wasila, 2 volumes,
volume 2, Qom, Dar Al-Alam
Press Institute, 1987.

14. Yazdi, Sayyid Muhammad Kazem
Tabatabai (RA), Completion of Al-
Urwa Al-Wathqa, 2 volumes,
Volume 2, Qom - Iran, Davari
Bookstore, 1414.

15. Akuesson, Ernest Tonawa, Exceptions
to Procedure in Civil Procedure,
Private Theoretical Doctoral
Thesis, under the direction of
Emmanuel Jeuland and Joseph
Djogbenou, Soutenue at the
University of Paris 1, 2016.

16. Boitard, Joseph-Edouard, Colmet
daage, Gabriel Frédéric et Ernest
Désiré Glasson, Civil Procedure
Laws, vol. 1, pp. 14, Paris, Cortillon
Library, 1885.

Awslyd g ol Godo 5> (swydls Gl Sl Glsuas o p9ee U (iulai 255 5,28 HL5 Slo (55l ¢ umseo cpus




A0e GIVY Olxbuo N Foo liwli 9 )L&J v u_gbu o)lo .\ OJLAaiJ .0 0)9>

Comparative Law Biquarterly

——

17. De Moy, Jean-Marc, L'exception droit
prive, these, Aix-Marseille, 2011.

18. Glasson, Ernest Désiré and Albert
Tissier, Theoretical and practical
treatment of the organization of
judicial competence and civil
procedure, Volume 1, 3rd edition,
Paris, Recueil Sirey, 1925.

19. Guinchard, Serge, Cécile Chainais et
Frédérique Ferrand, Civil
Procedure, Internal Law and
European Union Law, 29th
edition, Dalloz, 2008.

20. Héron, Jacques et Thierry Le Bars,
Droit judiciaire privé, 3rd ed.,
Montchrestien Lextensoédition,
2006.

21. Jubault, Christian, The Exceptions to
the Civil Code at the Front of the
Procedure and Fund, LPA 15 to 17
January, 2003.

22. Mohseni, Hassan, The Evolution of
Private Judicial Rights in Iran,

Paris, 2009,
http: / /www.dike.fr /spip.php?ar
ticlel16, pp. 1-14.

23. Morel, René, Elementary Trait of Civil
Procedure, 1st ed., Sirey, 1932.

24. Motulsky, Henri, The Subjective Right
and Action in Justice, Archives de
Philosophie du Droit, Sirey, 1964,
p.215-230; repris in ritcrits,
volume 1, Studies and notes of
civil procedure, Dalloz, 1973.

25. Pétel teyssie, Isabelle, Défenses,
exceptions, fins de non-recevoir,
Rep. dr. civ., Dalloz, August 2005.

26. Pierre-Maurice, Sylvie, The Code of
Civil Procedure and the Maxims,
Scientia Juris n ° 2, April 2013,
General online review, 2013
(http:/ /www.revuegeneraledudr
oit.eu).

27. Solus, Henry et Roger Perrot, Droit
judiciaire prive, T1, Sirey, 1961.

Auwilyd g glul Goli 55 (owyals ual Wslul Glauas g P90 U iulai 255 . 2lg 8 L5 Slo (53 (Juuso s>




2]

Comparative Law Biquarterly

Original Article

Comparative study of criminal liability of legal
entities in Iran and the Council of Europe

Mohammad Moradi”@ , Azade Sadeghi®, Esmaeil Haditabar?

M.Sc. Student of Criminal Law and Criminology, University of Mazandaran, Babolsar, Iran
2 Assistant Professor of Criminal Law and Criminology, Faculty of Law and Political Science, University of

Mazandaran, Babolsar, Iran

3 Assistant Professor of Criminal Law and Criminology, Faculty of Law and Political Science, University of

Mazandaran, Babolsar, Iran

d 10.22080 /LPS.2021.18996.1178

Received:

June 8, 2020
Accepted:
February 12, 2021
Available online:
November 27, 2021

Main Subjects:
Criminal law and
criminology
Keywords:

Criminal liability, legal
entities, attribution
mechanism, crime and
punishment

Abstract

Despite the new approach in the Penal Code, no definition of a legal entity is
provided, and the legislative view in Article 143 of the Penal Code, in order to hold
a legal entity liable, is subject to two conditions, namely or in the interests of the
legal entity. Due to the difficulties in assigning responsibility, the scope of
punishment of the legal entity is associated with many issues that need to be
fundamentally reformed because the legal entity has gradually become very
important and this is hidden in the activity and how it is formed. The commission
of a crime by a legal person not only has a profound effect on society, but its
effects are much more lasting and, in most cases, involve governments. The
problem becomes more complicated when we encounter a person whose
criminological findings are not possible to correct and restore society to these
people because they lack understanding and will. In contrast, the Council of
Europe is more favorable. The responsibility of legal entities is on the EU's
political agenda. have been. The Council of Europe, by creating a method of
identification, analysis of different levels of criminal responsibility, creating
diversity in laws, diversity in attribution mechanisms, advanced organizational
model, classification of crimes committed, typology of punishment, etc.,
appropriate and developed orientation Has.
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Extended Abstract

1. Introduction

Despite the growth and development of
companies and institutions and the
membership of a large number of natural
persons in them, such persons, so-called
legal persons are a good platform for crime
that is observed today. The scope of crime
and severity of the crime is much more
widespread and complex by such legal
persons than natural persons, which not
only does force the legislature to
criminalize these behaviors, but also
provides criminal liability for these legal
persons. In the European Union, for
example, criminal liability of legal entities
is strong and highly enforceable. In the
union, there is a difference between
natural and legal persons in terms of
integrity, so that persons with criminal
responsibility are divided into two
categories, natural and legal. Legal entities
are divided into two categories: public and
private, and private legal entities in
relation to additional issues has been
divided into 3 categories: 1. Organizational
structure; 2. Individual ownership and 3.
Corporation. It should be noted that in
addition to EU member states, legal
entities and criminal liability have been
defined differently. Legal liability of legal
entities in the EU is for crimes that are on
the political agenda of the EU, but are still
a matter of policy and is not fully and
precisely clarified. Leading research has
emphasized this issue. For example,
criminal liability of legal entities in some
member states for integration has been
published as an association for
international criminal policy research. The
purpose of this was to prevent the whole
union from having different opinions
regarding the criminal liability of legal
entities. In addition, a research-working
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group develops a set of recommendations
that provide academic insights into
differences in union policy. In this study, a
comparative study has been conducted on
the issue of criminal liability of legal
entities between Iran and the Council of
Europe. The comparison shows that while
there are flaws in the laws of Iran that need
to be amended, there are new
achievements in the study of this issue in
the Council of Europe that the Iranian
legislator ~should consider in the
amendment. Because with a little
comparison, it becomes clear that the
European legislature has a more accurate
and comprehensive view of legal persons
and addresses issues such as actual
position, managerial position, the main
nature of the task performed, the extent of
agency authority, managerial position,
negligence in supervision, applying
Adequate internal control tools, ethics and
coordinated programs or standards have
been considered.

2. Method

This study examines the promotion of
solutions to deal with crimes of legal
entities by modeling the development of
Council of Europe laws and critique of
Iran's criminal policy related to criminal
liability of legal entities between the two
legal entities of Iran and the Council of
Europe. To understand the implications of
this study, a relative familiarity with
Council of Europe law is essential.

3. Findings

With the enactment of the new Islamic
Penal Code, a new attitude has been
formed by the legislator towards legal
persons, so that before this, the Iranian
legislator had considered different views
in different periods to hold a legal person
responsible. This becomes quite clear by

Mohammad Moradi, Azade Sadeghi, Esmaeil Haditabar. Comparative study of criminal liability of legal entities in
Iran and the Council of Europe
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examining the various legislative periods
and legal articles whose subject matter is a
legal entity. However, no definition of a
legal person has been provided, and this
has led to the presentation of conventional
definitions by legal scholars. Since 1392,
with the new view of the legislature,
especially in Article 143 of the Penal Code
approved in 1392, it is a crime to recognize
a legal person responsible subject to two
conditions in the name or in the interests
of the legal person. Criminal liability of a
legal entity Regardless of the problems in
assigning  liability, the scope of
punishment of a legal entity is associated
with many issues. Despite legislative
efforts in this area, it seems that
fundamental reforms are needed because
in the criminal law system, the legal
person has gradually become very
important and this is hidden in its activity
and how it is formed. The commission of a
crime by a legal person not only has a wide
and profound impact on society, but its
effects are much more lasting than the
crimes committed by a natural person.
Victims of crimes committed by legal
entities are much more than victims of
crimes committed by natural persons, so
that it is observed that in most cases, it
also involves government and mass media.
The problem becomes more complicated
when we are faced with a person to whom
none of the criminological findings
regarding correction and reconstruction
and reintegration into society will be
accountable to these individuals because
these persons’ lack of understanding and
the will is not in the true sense. On the
other hand, the situation of the Council of
Europe has become somewhat more
favorable in recent years. The
responsibility of legal persons to commit
crimes is a matter on the political agenda
of the European Union. Although the
subject of the Union's policy has not yet

been fully clarified, an association called
the International Criminal Policy Research
Association was set up to avoid the various
positions of European countries on the
legal responsibility of a legal person and
rightly has been successful. The Council of
Europe by establishing a method of
identification and a specific time period,
analyzing the different levels of criminal
liability of legal persons, creating diversity
in efficient laws, diversity in assignment
mechanisms, advanced organizational
model, classification of crimes committed
by legal entities, Typology of punishment,
etc. has a proper and developed
orientation towards the legal entity and no
longer has the problems that the Iranian
legislature is challenged with.

4. Conclusion

Examining the legal status of legal entities
in the relevant Iranian laws in terms of the
Islamic Penal Code, despite the many
changes that have taken place in this area,
there are many objections. In terms of
anticipating responsibility for these
persons and considering them guilty,
determining the punishments, trial and
execution of punishment, and... there are
significant problems that in the executive
field create problems for justice
institutions, the most obvious of which is
the lack of justice in dealing with These
people are compared to real people.
Notwithstanding the lack of a
comprehensive definition of legal persons,
which in turn has led to differing views in
legal doctrine, the provision of penalties
that have no executive aspect against the
majority of legal persons operating in Iran.
How to charge these people and convict
them Despite the fact that Iran has a
successful legislative history in this regard,
but in the new Penal Code this is not
considered and causes the accusation to
be attributed to these people in some

Mohammad Moradi, Azade Sadeghi, Esmaeil Haditabar Comparative study of criminal liability of legal entities in
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cases that they had no role and no benefit.
This is one of the issues that needs to be

reviewed and amended by the legislator.
However, it seems that the country's
legislative system, despite its long history,
still needs comparative studies, especially
with the West, to study how Western
countries legislate and try to localize it. A
clear example of this is the criminal
liability of legal persons, which in various
dimensions such as: general methods,
uniformity of instructions, avoidance of
lexicography on the implicit legal and
criminal meaning of legal persons,
consideration of territory for legal entities,
consideration Absolute liability for a legal
person, consideration of penalties
applicable to comprehensive legal entities,
development of mutual recognition tools,
exchange of information, provision of
standards in relation to penalties and
development of standards for sentencing.
Council of Europe law can be a good
example to be used in the Iranian
legislative system.
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Abstract

Considering the great success of the New York Convention in encouraging
business activists to use arbitration as a dispute resolution method, the United
Nations drafted Singapore Convention on International Commercial Settlement
Agreements, of which Iran is a signatory country. One of the most important
issues in determining the level of executive support of the said conventions for
the settlement agreements and arbitral awards is the examination of grounds for
refusing to grant relief of the said treaties' documents, which in fact deprives
some arbitral awards and settlement agreements from the executive support of
these treaties. This article examines the grounds for refusing to grant relief to the
implementation of the New York and Singapore Conventions in the following
analytical subjects: "Specific Refusal Grounds of the New York Convention for
Supporting the Arbitration Agreement”, "Specific Refusal Grounds of the New
York Convention Due to the Importance of the Seat in Arbitration”, "Refusal
Grounds Related to Terms and Conditions of Settlement Agreements in
Singapore Convention " and "Refusal Grounds Related to Features and Behavior
of Mediator in Singapore Convention". Finally, this article concludes that some
refusal grounds of the New York Convention that are not covered by the
Singapore Convention are originated from differences between arbitration and
conciliation and the Singapore Convention's approach to delocalization and not
mentioning rules about agreement to mediate. It also found that many of these
grounds were unnecessary and would disorder the implementation of the
Singapore Convention and the development of the conciliation in the future. Of
course, the approach of the Convention is due to the conciliation's lack of
reputation between several countries, and the drafters of the Singapore

*Corresponding Author: Reza Maboudi Neishabouri

Address: Faculty of Law and Political Sciences,

Email: maboudi@um.ac.ir

Ferdowsi University of Mashhad, Mashhad, Iran

Reza Maboudi Neishabouri, SeyedAlireza Rezaee. Comparative Study of Arbitral Awards and Settlement Agreements
Refusal Grounds of Relief in Iranian Law and International Provisions

Volume 5. Issue 1. Serial Number 7. Winter and Spring 2021. Pages 173 to 192.



https://www.orcid.org/0000-0001-6799-6963

174

Volume 5. Issue 1. Serial Number 7. Winter and Spring 2021. Pages 173 to 192.

Comparative Law Biquarterly

i Convention considered it necessary to mention these provisions in the text of the
i Convention in order to achieve the consensus of the countries.

Extended Abstract

1. Introduction

The New York Convention on the
Recognition and Enforcement of Foreign
Arbitral Awards (1958) is considered as one
of the most successful international
treaties in  international  disputes
resolution. The executive support of the
said treaty of arbitration is also considered
as one of the most important benefits of
arbitration among business actors and this
issue has led to the development of the use
of arbitration in such disputes. Contrary to
arbitration, mediation is much less
popular among business actors, and the
main reason for this is the lack of adequate
executive support for the settlement
agreements as a result of the mediation
process. Therefore, the United Nations
drafted the Singapore Convention on
settlement agreement resulting from
mediation (2019) and took an effective and
vital step in the development of this
dispute resolution method. Iran is also a
signatory to the said convention.

One of the important issues in
determining the extent and scope of the
executive support of the said conventions
for settlement agreements and arbitral
awards is the aspects of the refusal
grounds of relief mentioned in these
treaties. Article 5 of the New York
Convention and Article 5 of the Singapore
Convention list the refusal grounds of
relief for settlement agreements and
arbitral awards. In this regard, there are
similarities between these two
conventions, including that the settlement
agreements and arbitral awards are not
valid and final and incapacity of parties,

and also the subject matter of the dispute
cannot be settled by mediation or
arbitration or is contrary to the public
policy. An important issue in this regard is
the examination of the differences
between the Singapore and New York
Conventions in this terms. This article
examines the grounds for refusing the
grant relief to the implementation of the
New York and Singapore Conventions in
the following analytical subjects: "Specific
Refusal Grounds of the New York
Convention for Supporting the Arbitration
Agreement", "Specific Refusal Grounds of
the New York Convention Due to the
Importance of the Seat in Arbitration",
"Refusal Grounds Related to Terms and
Conditions of Settlement Agreements in
Singapore Convention " and "Refusal
Grounds Related to Features and Behavior
of Mediator in Singapore Convention".

2. Methods

In the current study, fundamental,
descriptive and analytical research
methods have been used.

3. Conclusion

This article concludes that some refusal
grounds of the New York Convention that
are not covered by the Singapore
Convention  are  originated  from
differences between arbitration and
conciliation and the Singapore
Convention's approach to delocalization
and ignoring the rules about agreement to
mediate. It was also found that many of
these grounds were unnecessary and
would disorder the implementation of the
Singapore Convention and the

Reza Maboudi Neishabouri, SeyedAlireza Rezaee. Comparative Study of Arbitral Awards and Settlement Agreements

Refusal Grounds of Relief in Iranian Law and International Provisions
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development of the conciliation in the
future. However, the approach of the
Convention is due to the conciliation's lack
of reputation between several countries,
and the drafters of the Singapore
Convention considered it necessary to
mention these provisions in the text of the
Convention to achieve the consensus of
the countries.
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Pln (Perseo), 364 F3d 274, 308-10 (5th Cir 2004).

502 xinlgss " OS] Jo @250 355 (sl Hlyiu
b g G893 S Sl i ol iz 9
JUaal Cuwlg)> Jio (il jg,0 ool 4 azgi b
Claxton, ) S0 89l> @obybjlw =l 9

.(2020:12

OemlgiS B asle | sy 5l & GLILL @9
Sl agl> e ) 9> by Jlanl «S)gu9.0
)5S 53 g l> b sl I glsel gl (290
Sle 6Bl Flosign o (Jlio gl b 50
| 69l sl s Joby sl 1Sy 0l 63ie VLI
¢ adndlo Guadgw 955 53 a9 sl 1) i
23 399 636 JUal (5359351 )5 @Bl lawgs (Jg
2 b b Jlaol a5 Cubls azgi b Cdiés
9 Gl (5915 ,80 HguiS 6855 (5 lamsl Cus o
69l Gy szl Gl @S 505 sleygiS laslsls
b o9l> Gl 3iSlgice Loid 3gi e aszlpo il @
JUasl @G> 9 3les glisial O bl 51 b 38 1)
Herisi; Trachte-Huber, ) 35,155 1) 905 sl
.(2019: 160

Cales A 50 (5o 5594920 OgamsilesS 3,89,
U 59l sio )3 oaid Jlal (g9l LT 51 (b=
ol g0 LB (3> (Mol 3985 (50328 Jud>
Joeo HgulsS 5 aS @zl I i 50 ubs §= L)
(§3wi>) 3ol dls 03 jgatio ol gl JuSis
Case 3yg0 G5 g (100 AFAY (aum AF AF9e
23S slaul g Sl 6,505 4gS )5 ilgi e
(“" (\‘HV" tuu.!LA.”)

S o8l aounl )9,;1_{3..» OgrilgsS Gllao

slo)edsS gl @bpbjln JUal p (Guo HeuS
clowolas I Sy 9 s LaVle S0
2,955 (50970 13 )93 9 S)9294 gammilgiS
53 wbybiw b g 9ld ¢l JUasl b (o slosEsls
Schnabel, 2019: 22; ) Cuwlgil jg3u0 Joo HguiS
3652 oSl iymidg ) bgype SWis| o g2 j0 30,5 !
Sy g W | g5 lged &S a0 I (d)lo

&2y 5l 1) 363 gllas S b (sl 2S00 S8 A4S 350 Lasine
[(Busch, YeeV: 1) 5,5 s0lgs <8l jguj0

Mol Sl)ydo 9 olul o> 53 AL Ubjlwg 5i9l> Wbl b Blge (unlal gasllas (S, Losulespw g (5 )92lins (539220 L,




AAY GV Olxbio N Feoylinnli g jlgs .V (ol o)lads ) 6)lads .0 6)95

Giulad Gode> dolidiaghy @

Comparative Law Biquarterly

——

B bl p eSle wglatio (5)9dS ©gild
HJlasl s il Gya8 WOygo ol Sy ogb
2o Sl J U adepgSons L) aowl dpgSao
WpoSos sow 3l @bl hal Cuslesys
WU gzl 6)9dS a4z > a5 2l
S99 OgamilgsS 3 Lol b solgs Cuwlgs ;s
ol 4 acmlio Gt Cubl b audepgSao
6h g aszlho yio jodS (slaolsls 4 Milgie
b g2l jme 53 a2 LAz 9 JUadl |y 9>

oles sleal (g9l

aS ooly 9Sim gailysS Lszle o
23 69 S el o Sl jguaio alepgSxo gl
Jlal oSo iwsgin U ohao pladl Sy
Uidlgel 63ac a5 (g )9S sloolEsls 511, aoli il
ol 03 aled Jwaxi o)l 3929 jg250 jedS >
g 4ol whal ol 31 wjgo
3929 4 4295 b g Sl )9S o 55 UpgSax
Jiel o328 g aobigibs Janl 12 iz G2l sl
s0lys £ lital aob,bilo syl 51 6Bl pgien ol
oo 5 @S Gl ¢ 505 Jooly ouices 360
szl Cawlgs s oo 8831y b s 4ol il
@ 2o o515 las o g 65 G195 55 Livjluw
U bl oo slaeld asbighilw I ohel coles
> SBLSLL @ azgi b s 3)90 Gimuing bl
33,8 a0l ) gumnilgiS O 63lo | s

plie ;> (5u9l> sko wlpl (Bed> plas >

929 JB OLSG )9l 6 b=l o (lwlid
@l BLILL @ olgice SLb ol dlaz 51 .50
oMl (5 990> gy Gladl (gil8 B sl ) 2
oMy as 3,5 o)Ll S)g090 OgamleiS 4 ol
J=o j3dS 0998 azge 4 (591> (sl uddlge
bzl g (plwbad &lgo alaz 5l 1) l> ly s9e
33 S sl 598 1 sglle .l 83905 dlswld
0285 gS e eild O o3l | i ¥ LISILL & s
pS> A4S (5 )9S plo g2y0 lawgi | (59l pS>
Lol cags 1505 il SO plgie @ o3 j3lo o )3
Sl 0391 Gl gyl ¢l (Llwlis 9

&i590 b o g Ml i |y @Sl (958 WL po
0392 Job pogas )5 5 g Hwsi |) jouj0 930
S (6 S paouad Aol

OgamileiS O eslo ) xiu w BISLL Jol 51,9

S sls S puiz pogas ol K
@ 4293 b bl Joma ol Lawgs oy (aiuits
9 S0 g0 ESlo 9B Jomo yoisS W) yio
3929 4908 O 43 0)3be T I Cusd by ol
6ol 53 abbilw S s eplplo. 3,180
09S abl oo JUayl 4y pgS=o (jg2j0 H9dS
L 0)3bo Sl Cusd 4 lSe el Jxo
08 bl Y=o yoisS vlgie 4 ol )51 (Jbio sl
g iy @S abybe p | ol
ab i Jlayl 5 oS> oSl gloolEsls
L o Sl 085l po L bl s jolo
2 Laukild 9 s L;u.uJi.ﬂ o8sls B RN
ol ol SMo oliwdSsl gild &l a0 51 Ll
0Pl Gl Nlgie Sl QLad g2se )
Sl e 3313 e ) e300 byl oLl
03 53l LSl 6Bsls lawgi ol JUaul oS>

b

23 45 (5925 @ (5905 o (B> o801z g U

2 b Cae ol a0 S)e090 gmileiS
sl Jlayl @S> 31 aS 351550 culepgSoms @S 315
oz ol ol ules 331 g y9ls s80 5 1) 59l
gac loygdS o j950 uly b2l e w2
35529, b Lol 3905 s0lgs slanl S)y909.0 (ygaumilgiS
e e Lulul oS LT 5l gl opuslesS
D900 53 (S Wbl 0l (Gmoie ohjlw
bl Cabl o b Cuwl (S jgdsS siz 5> JUayl
3 Jlasl @S> 930 «SWo Vgl 15 il asisls
Lol Joo 0Bl aSb s ;505 (lad plas
LA | abgiile e Jbob Usius b
Sy oS>y @3 pae g 55 L e
0Pl gioge wSWo lgbjlw 2> Ul
Aoy, Gl ol Joo 6851 Lausis @ pSls
Cawl S0 33,8 ol Lolss aS ()i o 3 «

Hollow Slydo g ol God 53 AL Ubjlwg 6i9l> Wbl bl Blge (ulal gasllas (S, Losulespw g 5 )galins (539220 LS,




Comparative Law Biquarterly
—_—

AAY BAVY Slxduo N Foop bl g lgs V (2l oyl ) o)las .0 0)95

o3 o)Ll Juds plas @ U g 398 (50 dla0dd [
ol o olpl Olse Sl (L8 cdlao )
WgSuw 4238 3 9l Wl oSS G 9 s gld
Az gi 3l 0390 (5915 o lnl aSST j2 (bl
S solos law (59l 2clgd L Guain g sélaio
oo YV o3l | 3w k_§|)§|)L3 wovlwl o OO0
35U (55915 Sige 9 GSlgo a5 Jaiiie (55905 (sl
oadh difpiy (gy9l> ,bo o8sls lawgi gl 2, aS
G 5> 6500 Blo i yerje CusBly (awl
23,5 solgs sloal g9l Gl b=l g u_)LuJLu.u
foLbj )0 dgds0 ddoline a5 ol ol oelpbo
a9l b bl 9 plulids &lge ol (S9é~
Cawl o 5l Phase Hbuw (g gld 4o 4 Yglaso
02l 9 39450 030lie )01 GgamileiS > S
foLbj P sl L;)LuJLuu 8.3|9o wlowglai i ol
ool chal plas b @pls bl b=

g g0 dlaeld

394 sy AS 3yl > 5 olul SBed> pllas >

i Nlgige wbiile oo Jxo jeis LT«
Rlld &lgo ;5 a8 3l 1d)95 0 Jieol oLz
obld S5 b sgd 135,50 aebybilw 2l g
Sg 0 Ol pogas ol o &S (las Cawl )S3
olpl Bod> plas led Cussg 4 Wglaso
Godo 59w gamilgsS W jeie aS b

'.. |° L3R

G Salie b jgls 255 ealais gladebh;lw

Colie b o 9 S)eio00 ormilelS 4 Gl gild
as Uuaﬂu.u Wil g ygld U9JL9 YA 65l slos
4in0) ) gy D) y80 9 (523188 lw b L) po
woogi 5915 b b 9250 bl gl
J.)).fu.o w9l LS')T Cuog glo Jgeso 03605
wegas ol )3 ol God= Roge (8 Ly o 45
Abble) bbb gleil plw )3 .203)8 ol
Ol 35 soulais @bl 0By 35 (eudais
Sl deole abgijlu g (o, slwl 58
il [2VleY el oo oS 55 aabiybils

2wlid &lga jl (50 55 0ll Ol ye 5 el
Ll (559 e BLGL @ Bglaso ¢l b= g
el o ol agld 0Pl PY ool (uizan
Ole V0 05l 3w @ alac L\WVE Lgas ol
©a9l> 8o b ladye |y 2l &lge I Sy werld
FO osle ) siu (bl 1 505 plo @ .l 63gas
o o315 55 (5905 gl azuiliz SN sl eil8
solgis bl Cubl sl sad Jlayl (g gls

NGV K

69l 08 £ 63l Egubge 6Bl Cbuis s

0P8 Rl ¥V sl jauo ;5 aS Mol o gyl
6)9'.) ).6.0 OIS/.)L) OLO.Q td..ié)f )l)é O)L&SJI S)90
0l Y o3k ) s w SISLL uices Ll
oMas (58 Hlea YO 65l ) 3w @ alac b 49530
2 691> S0 0B azgo ) (5 x> Aoliniitdlge
)l @Sl gl pogas 5 i LS o8
63905 dl3eld (¢l) =l g L;Jbul.wu 8.3]94; o>

ol

DA o A g 2 las 3035 ool Gl pSee
Cwl 6380 (5915 180 U gl o)Ll Zua ,SIII (G99
30355 owly el @8y ol 098 4 o)Ll B0
4 aSiyl sz ol 0eils lilais a8 cuwl o 465 3e
Bl oo (815 £ LV o3V (j8o 4988 (98 plgic
A 50 650 (Beii> g hhie gl gue
2 gb ghly wlaxl Juad g gl gaoge
sbzo b So 50 5y9l> 2 pSl> olgd udido
9 Vg 50 aislid oSl ygild ylgic L pakin
pSl> eSle g8 3)90 4o byl WgSuw 489 5>
Sl 09 ll pU 4 Lol 9SS 0eil8 b
gy (9> @laie jl gl slaald gy9l> e
BUS g a2yl mazpi £ 9 039 yldy95
33,8 0 (8L (5,138 g5 8 S
L P o3lo ) 3 glg GLILL Gulwl 0 uican
Cale) pac (Pl oo PO o3l | iy @ alac
098 )5 Z5350 (Sapmy ol b 691> Do S5
3590 53 (519> Aliudblge LigSuw 559 5> Yl
5 (2lwlid &ilge g5 (51915 T 9 wlgly Sy

Mol Sl)ydo 9 olul o> 53 AL Ubjlwg 5i9l> Wbl b Blge (unlal gasllas (S, Losulespw g (5 )92lins (539220 L,




AAY BIVF Olxbio N Feolinnli g jlgs .V (ol o)laids ) 6)las .0 6)95

Giulad Gode> dolidiaghy @

Comparative Law Biquarterly

——

by oits b lagy 1) el ol paxsds
algy a5 Gl T Sl Glw el ol slocdlls
395 635 Laukdid

@ bgi o Lol 3, Olgs F

33 WLbjlw slas g Wlogl
09xunlgiS 95 oy 45 (Syidue Dlg= I Hlas o
3 &S 3y 399 Lml Cawlgs s 5) Logas o
B i o)Ll gl uol> Gleghy desdo
OgeilesS )3 Bpo hal Caulgsys 5 wlex
23 Lo 0,80 388 g g oo b3l 55K
2SSl Olgz 30l S)g2940 HgrmlgsS
9 2l bjlw slds g Blogl 4 (JS (saidims Sy
2 e bgyye (=lbe 8, 9 Blogl 4 Ly
Gy o Hlaidge Glgz ple ped el
390 OgrmdlglS g3 e Wglas He (,SIGgd
Al sl (bl ) (pogas ol > asllas

J9TPUJI 9 2l wuog (lags F/)

b yb;Lw
> bl b2l pogas )5 95 gumilesS >
Geneva Convention on the )YV Ugas
Execution of Foreign Arbitral Awards of
3gu 034 eslaswl (Final) « olgn O)le 5l (1927
592 ¢l y9230 50319 51 LolsIs I (g )l puansi g
256 L5)9I-’ o o8sls Ja.wgJ U (5)9|_> LS') as
o 0B31> 95 5l 395 joume aulepgSxo g Sgub
445|).>| 1(5)9|.3 LSI) l5|)>| d.zo olfsl.s 9 (_;b 9o
©oily Sl Syoues wermileiS 5 S b
33l @ b apsS eslaiwl(Binding) «lzVle;VUn
(S He2390) 2l 3L 9l o oBils 25U
(10 A0 (gl

OB aiSpulais Slaie Sl Syl 4 azgi U
3818 (g9l B Sjlw ‘)9.{.&1&0 OgrmlgiS
L ool gl o8 GguilglS iliso sio

3o plal szl g8 YWV g 159 lgo g
S Ghypo 9 awl Jloel LB ol @ s
5 (ke 3iw) LaVlY Chiog 3315 aobijlu
Ol 1 (9% 0B YA 63l il ol pulais jguiS
Selds yie Ll Ll jl aidl o sales Jlecl
03l )3 lizlpo g 3,85 39229 j9S3a 0580 95 o
0Pl VA0 63k g (Sao pSol bl g3l8 VWV
oF palais oo ¢wiled b diaw slas caiblge (oo

ol 034 by

ol 1> 3929 Ol Gobi> @dge 4 &S (sa

0w Yguol i 583 lslw S lises a5 Cawl
3 o sl Gt pulas Jovo 5 3,150 i
BT iz Lo oS G Jl0y95 0 ool oliz
Joo )9S ol Sww 3,8 18 s (Bods
oxds el Bl g @) by b palais
o 3l b unians ilggas o LY b 1l
U ik g jedS ol Gl Eel (Sl
orsizman -3l 03 4ol stiml Jow olgic
o8l Hlsel 5l as 5l6s S0 Lasiio jg0 dlgo
O siiSulais Jine oo laio 51 S sl
)_ip k_J)LLC L8] L;JL;a_‘) )Ja.m J'I L 09y oslo QQJ
Sl a8 38 Shal ol oBsls assbie
il 02081 el 5| ol Jomo (gt 9918 Gubo
calsS ha!l ales 5| bl sl lado ¢ymes LT
Jlasl 5 e 2ls oBsls oS> L S
S S aicmen )15 Syg o 49830 aabih;lu
5 o 4ol Jladl 5 oyls o8l
Adio 1Ll bl oaid oo 9050 gl 9 ,eld
ol owlgd Gallao jlas 360 4ol il ol 6Bl
8,3b0 gl LT bl 0 pulasil juiso 9o @y )9S
ol sl bbb palais Joxa olSsls Lawgs
Cawlgs )3 @ 0338 (S o8l g ¢lpl (oLad
b ol £L3YI oV bl shal o alwliss
ol Gl 3)lg @8 dlgo u aS (6,50 285 .S s
@99 a3 3590 Sluwl Ealaii Haukdd aS Cawl
ol ol 535 @ | pulsis Jowo j9itS 33l8
sl pV B> g sele ol @S 03)I3S

Hollow Slydo g ol God 53 AL Ubjlwg 6i9l> Wbl bl Blge (ulal gasllas (S, Losulespw g 5 )galins (539220 LS,




Comparative Law Biquarterly
—_—

AAY BAVY Slxduo N Foop bl g lgs V (2l oyl ) o)las .0 0)95

Uncitral, ) cawl L2Vl g3V asbgbjle aS sisS
&lg Jgu8 390 033l ¢l .(2016(1), 65™ Session
Wbt Jid o lasl Bpo 1y it
bl g LaVlesV @l il 3ab I S
Ol 215 65 ez ol L el 4 g ol
03, b0 gS wal ) adgl Uoyd BgamileiSeg,
L VI3V 1) oau sbaol 4ol il omdylo 45 ol
o3 o3l lged ¢yl 4 G ol (Jg il
Lis o g 3368 §9lg5 5,8 ol BUS 5 aS
Uncitral, ) 3655 865 L2Vl g3V 1) aebilw

.(2018, 68" Session; Schnabel, 2019: 46

s 43 4 3l o3 (s3)lg0 Jolid ditiasl (]
G U 12V asbyiile Ssbs S
B9é> Vs> 4 bl a5 (63)lge oy
OgauilgiS 395 (o ) T (g5 b 12VlesV
23 0l golas Slpiy 9 Gl oal Laine
5 b b2VIaV s 2 iso 09,518 lySTis
CawlgS)s oo j9lS 98 389 bl 92
Uncitral, 2017, 67%) 305,55 g8lg Jgud 3,90 >
03 L2Vl oV sl gy bl (Session
oot aloz 51 GomsleiS i) yia Gy a0l
g0 pasuine 3y Olgz iblad g ol 9el8 o
OgaalgiS O 03k \ 3w 5l o SLSLL 51V 509 s
Guasi Oygu0)d Aabpiile a5 Cuwl said lgie
3 51l BLSLL )3 puizen 9 92 Solgs ol
Lol laulpd bl Oyge 55 50 F ol )
Wol ) gl wgmmo lgp 2ol
33193 500 lges (8l (uizxan . Cuwl 63450 Jb2i0
Ugy pac Jus 4 abigbile a5 S plgie
Schnabel, 2019:) cawss (ol OS] olol
.(46&47; Uncitral, 2016(1), 65" Session

bbb yolplill g (oleh og laas 4l

4 @bl ghzl 5) Olzge Sl (Su olgis
P93 519 53 Cuunslgise g 0392 231 &S w0 sl
g 453 HgumilgiS 8 6sle | s 51w WILILL
ol i ojlal ol B 63l ) s 515 BILILL ;5 105
Gl iz j9p Wygo 5> aS dgy oadl el

55 093 8 lasiituns 4abiilo S 3l pald
@ Lacl jl plaS jo 950l o I 53 bty @
09,55 3 adgl locusy 5 ogh abliS |
Uncitral, 2015(A): 62" Session & ) Jl sl
>0 «Uncitral, 2015(C): 48™ Session
3G aS wsgs 03y dlpidy (Sanles slowle
szl 51 U8 ¢ ooy bl yi85 b (o 6515 lawwgs
(gamilgiS enl i 505 (5lo)9S )5 bl
4 930 OgamilglS Jlasl gojo= b g 2l Lo
State of ) s ,giS > aS 39 (ol lw
loslpiiiny ol @il siws L2l L (Origin
Uncitral,) 69,5, 235 &8lg Jgu8 )90
2015(A): 62" Session & Uncitral, 2015(B):
OUSino I aS g0 el JLis @ (63 Session
9 S)92945 WowmnileiS 51 Ui (91> T 59y Ui
9> (plwlids pg3) 50 (o 93] VgamileiS axi
ot Sl b U nles 858l glalsge
33,55 Uil 5l edylo oslasuwl Rile Sl 8w
3983 (ylgic 69,58 sgMle @y .(Schnabel, 2019: 13)
S lodobybilu @by 1o 9SS umsi @S
olel &S ol gloj ;5 loguake Cuwl lguds
S Sl Ay 4 loaslihilw edais
9 (Schnabel, 2019: 13; 14) cuwl o3l pol)d
Ao s 4 39> (6395 4 GBlw 3l)9 uizen
Chong and Alexander, 2019(B): ) 3,35 (gL
1; Chong and Alexander, 2019(A): 2;
Alexander, 2019: 417; Chong; Steffek, 2019:
Ghle 3.8 51 Gy 0 o3l ;5 Juds oo 4 (456
oo b @S x5 lisluo (lgd 9 [oVlpsY
65 3929 685l ly U g Cuwl dbbjlw g5
locs (rudylo el Ojguo 5o il g, erbl 315
o8l aobiybilw e (2l 9 L=VleV
olsls g 38 gLl awbybilw gl ;I Slgi e
393 j2 gddme 4 pogas il > lgisel
Schnabel, 2019: 45-) sled sbdwl 4ol il

.(46

45 .)9.} 630 O'Q,LC LJ');.:JA.A.”T 69)5)[5 CJI)SI..)A ).)
38 Lo lpo (ud)lo a8 il aidls 929 plil ol

Mol Sl)ydo 9 olul o> 53 AL Ubjlwg 5i9l> Wbl b Blge (unlal gasllas (S, Losulespw g (5 )92lins (539220 L,




AAY GV Olxbio N Feoylinnli g jlgs .V (ol o)lads ) 6)lads .0 6)95

Giulad Gode> dolidiaghy @

Comparative Law Biquarterly

——

21 0)9 53 iz 45 39 (bl Cale> Jgadie
S (P30 pal bl 98 159 o3l A s slao
Gholdo jl pS> ha! st 2L 3)be plgic
03 lo S soaiS)ple HgisS Hbuusls
vio Sl ) LaVlpgV caiog pogae Joc > il
P)J.».u.w Wae oSl 039030 Cabldy aslhjlw
sl @aasils laso 598 pllo plits ousuad
LUyijlw slao plgsl F/Y

OgalgiS B osle Vs 5l z SLSLL 5IY L9 5
gy b plgal dabbilw bl 5y Ole= I Sa
oadd 38 Alilw o zjdie Wlagsi (ydg8
o2l 4 B0 3lg5 e 68515 by ol Gabo .l
i b o sl Carss 4ol il aS Wl
shal 51wl 03038 53 oo of lesn
lgii )oSio ug oo 55 .25 g lisial 40l 5l
obz alghjls oS b0 Jlel ahd o
2lo plis a5 bl s palai pguas 9 631iSaS
bl jgiws 5l sgsio iy Gxo pf)le
Eoogo 25 Nlgy o plas 81 .08 jolo
=i gl jgiwd g 03l Lausidid 1) aslilw
g 00 Jloe! (SUiil oz S 3bo |y oS o
Cowl @llo plio | los (sl slisial ol g8lg 5
aS o )> ebghilw bzl @ el plp s
Gz 2 b2l Hgiws b &S G pakide
Uncitral, 2017, 67" Session;) ¢ olo
.(Schnabel, 2019: 48

Schnabel, 2019: 48;) ¢Bsiwng 5l S0

OommilgiS aS uilawils oo (Claxton, 2020: 14
i lend bzl pogas 5o (2ose jeim
shal sl Toluo o 63,55 3601 aobyble
ol 4 Caanl 03135 0315y 1) doli 5l 51 i
oSy shz! pae g plgl slol el aliune
ol 93 9 d9d 50 Blie (glo)glS o gauileiS
Blad e aobiybjluw slae I oo S Ojg0
Lol JolB,ué ol JS oS Sgib g0 tacls bl
SVNGgd OB 3 88393 w0 Hlas @ 33,8
)l gy 9 Olad Sl HgamileiS e b

Ceblline Jas 4 (03925 b VsV s o lo 9lg3)
bl 5l sl jgiws jgam b asbyile slao
.(Schnabel, 2019: 45) 355 (5,|53¢5 4L i;lw

<2 9 b:;&”{:jﬂ Cog lads aS ol cpl cde
Sy92045 OgamileiS 5o s ygld by e azge
Ol i JS3 ol Cawlgs)s 5 Olg> ¢lgic @
g Ologie si> 9250 (Sig 93 Lwlwl a5 Cawl
9> 2818 «S (0 9 659) 6)9'3 (5|) wal.w| ubg&o
Uomxo sy oulwl I bl wes i Cabe
sl il 4 Cuwl o 55 ol dgu e
s930 Slogl 321y lagy) ipolil gl oulais
wlodebbile 4 olgise (Jlo gl it
aS 3y T 1 Vs Bpo Lol slas aS 5,5 o)Ll
Usd oS losis J5U Syiinn dzeais ol 4 oudybo
Do Jbio sl 9 35y 50385 dle lges 2 b |
e WhSlie gl gz ) @S0 ouse
9 o Sl (38lgi Cawl o Laolails
2l sz Jb e ) bl il 4abh;le
Ol bl 5> bl bl Olelsdl g aidblas
az Sl ol .l gaoge slaul 4 adlw
o gy phdd b albasbybile olgie
aS oy9l> ) oo Lol gad palaii S 3lGilw
solgs pigolel bl ablss ) jerj0 sloSig
..39.}

lellon @il gy pPl ¥ ol ) iy

wegas ;> Sy pgmuileS Voesle ol
Bl 098 g9 25 s igld bl bzl 9 (Ll
09250 OgauwlgiS 4y Ol oMl (59002 go
2?9 b2VlpsV waog (lakd S3Ees Jul>
53 e sl bl Cunlgz)s 5y Olgz sj= |,
Ll gl Gogas ;5 bl wiles,ss
plasl olul Gedz 5> bl Cules Vool (2>
Sl 8o sy bl lgo @ Cagi B g0l
Coles aS 3l oo jsbo (5,648 53 by lw
3L 0ad 0eild 4 3 bbbl I ol
folS>| b=l 0B VY osle Gllaos (wlwl ¢pl g
3 0lRl 5> (el (o 179 65l 4 Lalac b Jsw

Hollow Slydo g ol God 53 AL Ubjlwg 6i9l> Wbl bl Blge (ulal gasllas (S, Losulespw g 5 )galins (539220 LS,




Comparative Law Biquarterly
—_—

AAY BAVY Slxduo N Foop bl g lgs V (2l oyl ) o)las .0 0)95

pac » @lg gy b izl Sz VS L)
Uncitral, )cuwl 63905 35 (gumilgsS Jlocl
2016(1), 65" Session ;Uncitral, 2017, 67

.(Session; Uncitral, 2016(2), 64" Session

Cawlgs)s slae Euiyllas) Houj0 by S35 pac
OomlesS &l 4o 5 (B! o siww slae b 12!
0392 st Jud> 4 oll (JS1s Ol sk 9 S)gug0
SUisl J> i ghel gz g byb
bl 0

W lbg e 2l >, Olg> 0
20 b 9, 9 Vlogl

P

@lo g0 lawgi Lol Cunlgs)s 5, ldgl Lol8
@bl i @ bgje OUSGL Juds 4 <
0920 b (s=ile U8, 9 Cumidg 4 bogise aSlb
wai il ol )3 2dle S abe Cupso
0ads 9 (F/) Sl b 2l los)lastivl
28l ames 390 o dall 3 (F, V) clitdl S
9050

L b laslastiuwl yads o))

S s2le

Olgz 5l (9 928 gumilesS O 63l 6 35 )3
o )l oS el ol sha! Calgs)s )
ogas > Jel LB glalubiwl 45 ol
2o g (bl Wjg0 4 Ghjlw b (2o
g 3 45 (595 4 il ai8)S )8 Lads 390
55 Lsbil S ilgss LAk S e Syl UL
PPB &lo 3905 00 bl sléeil 4 pladl
3 del LB lad,s>  glos)lssliwl  (pusi
SlSTie 3 bl whowl 6345 Lot (gl
o)l el gl shasban Jlyimdl 09,518
byl b ailsle ;18 ((Siloymo Jio 3038 ol
wSle jome 331 4 boye loaeliest
siimo Lacl B .o li8) sclgd g (lojlw sclgd
M8y 9 s 53k g0 ol S 4 aS v

el Logas > o ;5w GoamlesS |
s °'>)S‘:’ -)L'?-.‘.l (sIAEGio0 g FUTLY O u|_)..w
I8 2hal Coles 390 bl g, Wlsgss
il payze ol pgao Wlagsd Jlo cue )5 9 355

53,5 a3 g0 ol

Wil (898> plad 525 9 S)g090 gamilgsS o
69> shT b2l b pare Wygo 4 oy iz
oS Cawl ol cde g 03055 )3 loasbyijlw g
9 Pl szl aclgd Sligass i jouj0 Eaudg0
0P8 ¥ osle xual g 390 Womxo Slwl
JURRWALS] T.‘)ya AYOfF Lgao (e Pl$>| s>l
75 0l S5 pac oS sibie jerie g2 0acld
232 0l |y gidge (yr00 j2 (gl Cadlgl 05
20l O 6slo pg> (s0pa Cudyds )5 agled
LAPAY Ggan haVinV o, stiwl sl gl
o3cld oo o SU 36 WA Jlo Ol
Ll Slaie
L L=l Cawlgs)s slas Wpleo F, Y

Abibjlw dleo

Cunlgs)> 3) Dloz Sl (S 592w pgrmileiS
9 L=l Cuwlgs s WS @bhjlw gll
Lo ! 5l gLl Cgz -l dobhjlw sleo
L lislpo Lol Canlgss aS 515 §luas )90,
ool (38 12 il asibls @pliee ol bl sl
Jo s gllacl 5,8 2xlo Bao (531,18 15T
Sl g ol lges byl @ Bl Juad g
Lol ol 6aud §9lg3 Ol ,aie BUS 5 Aol i;lw
Loy cJlio sl 33,5 03 Bisen 330 iy 94
szl Cawlgs s b ol 399 a8 oy Lzl
338 Oygu0 pols (5,988 (5ol I asbyslw
S dgud o el 0580 ol bl o9l Cale, 20l
355 omailyiS sl wlo 3l 313,18 b
)90 33 GorleiS aS 23S @lgi udslo ST 1;
i 32 gl Jlacl 1590 Jlac! dabbibo
Vi 5l s BISTL o),80 OUS  (lawbyblw
OosuleiS gy ol sl GgmmileiS & o3l
O & el § o3le Wliio midgo 9K

Mol Sl)ydo 9 olul o> 53 AL Ubjlwg 5i9l> Wbl b Blge (unlal gasllas (S, Losulespw g (5 )92lins (539220 L,




AAY GV Olxbio N Feoylinnli g jlgs .V (ol o)lads ) 6)lads .0 6)95

Giulad Gode> dolidiaghy @

Comparative Law Biquarterly

——

OgauilgiS 5o (glaliume Gz woigl> ¢l b=l
Nadiso B iuwngs (B il .S 53 )90
obgl> L) pegaz )5 Mellow 0),80 2k a5
Rogers, 2002: 341; Bishop, 2011:) > pulais

Jslosus Bl sl

slord olpl Obyie g S)0910 GgamilesS o
562 olgie @ | boylsibivl (a8 by pe oS
) los)lssbil coley Golas 5l (5 Wl oue
..\.’:|c\.’i§)§ )|)§ O)l.\i)' )90 ((62)90 0)9.10
Sml Lé..g.ls:l. Ué.ii.’» Q/Y
Cuwl 630 olo )yliu.u OgralgiS O 05lo g 3w o
w290 &S (Jlgal g glogl Ladl I =ik aS
JUiiwl 9 (Ol (o S (g0 o)
256 50 plaBl g 63903 (513395 33,550 (59
S (g9 0 il pablo 31 S 2 19,6 L pasbis
390 Byl y5150 Jlg=l g glogl (Ll g0 o
9o bl Slissl 4y pladl a

9 U9 Yo (o a5 Jsdise Ug_xwg.: =g
o g Cawl bgiye gjgld Wl 6e a0 JUsswl
DSgbsed Dgmxo 2o U8 Gl wbe
SO U oyl 1) 35S e,S 130 S G yidun (2ol
w1y ple S Cal oSas lges publo (15
ko (2T Juds 4 b 59 b laslg)y 5929 Judo
18530 > )5 5 ilad il lges ggib90 b
Ol 4 1) lge> adlo Blgise Jial) (2ibe
g &S JUsiwl g (bl o dw jlmo 35S scldio
Gl el oV g 5i900 ord gl
OhSlle uwp b adl s oS e0be
S Gl oz 200 S dadie patie
9 VguilgiS Kl (2lgd gl S 0gr (og
Schnabel, ) cuwl 6391 L o @ )5S §los

2020); The Chartered Institute of Arbitrators Code of
Professional and Ethical Conduct for Members,
https://www.ciarb.org/media /4230 /ciarb-code-of-
professional-and-ethical-conduct-october-2009.pdf
(accessed 10 May 2020).

o oumsilesS 1 (5,505 losiy Jseudo (20bo
ol bacl glozl lads> gl Lol 5980 (s0g0e ol
Schnabel, 2019: 49-51;) 23,5 ,S3 5 s

.(Claxton, 2020:15

BB glos)lsslinl (ogo paskdw Guixes

Cawl Sas aS 35S 0 Sl |y Higil8 (g las Jlocl
N3850 g pSpamai sl g ko U8, p
soye 5 olsole (Claxton, 2020: 16)ssib
53 &S 3db diwwe ol ol s Jodlew
byl s pllas 3iz b s ,Smibe o ()8
lLQ)Q.LiAS UL’}'_\ L§9.6_'> EVES IS C.'J')).S.o t_\)l)
o b g 2l Juead Ll @y |y (lady> Wlsgss
Tirdao; Maravall,) s&bL aubls 3959 ;9530
OBsiSpulais bwly oo > .(2019: 358-359
sloplas s i 6,Sel> Capa @ gamilyiS
b ool 8o (s Silbe shd s (Bgds
Ll (Schnabel, 2019: 21-22) 5,0 (sw i
385 Jyl6 aobihil bl 5 Olez 5l 52 olgie

losllinl coley 5 386 Cgps L
gl @b by bl b @il > wled,
wasd g 3,15 oBsls gl U ol seob bl
390 53 Lol ‘.)JSL;O (5),55/ o’ lges (9, (glges
U aS s lges 9yl dg3 pl bghilw
«Senties, 2019: 1238) xies 0 4ails 395 5lges
Cag sladalog 59l Lol 3,550 puouad (udslo (sl
23>Wo 4y dzgi b g )l o9yl @8lgT Joua
i) 280 yolo 1) (905 6l (2018 Sy o S5
3y Wl 9 Gras pgj Jus 4 (I AVAY (g

! International Bar Association (IBA) Rules of Ethics for
International Arbitrators 1987; IBA Guidelines on Conflicts
of Interest in International Arbitration (2015),
https:/ /www.ibanet.org/ENews_Archive /IBA_July_200
8_ENews_ArbitrationMultipleLang.aspx (accessed 10 May

Hollow Slydo g ol God 53 AL Ubjlwg 6i9l> Wbl bl Blge (ulal gasllas (S, Losulespw g 5 )galins (539220 LS,




| I (shurdal (God> dolidioghy
Comparative Law Biquarterly
—_

AAY BAVY Slxduo N Foop bl g lgs V (2l oyl ) o)las .0 0)95

9 69> Ubg)y woole Wolas Jus @ «S)jeu9
29285 GgamilgiS 3,509, oaigren ! Gl
Wl sie pogat > Fyle o9 pae (e
PR S Sl ol Cael il LEle 9
33 Syguge ogemolgilS 3 jeSke 5, Wl

9 5S35 5998 GgpuslgiS

55 B0 o aabiyilo szl 3) Olgz puizen
L=l sy Olp> 5l g losuds 4S5 )9.1&»..» OgrnilgiS
2 g (580 Dguxe Sy gamdleiS )
oazay el g 0390 (5y90008 lgo I 5yl
ol S Llesuds )9Jl§.u.u OgrlgiS gl aud
PG @S il wbubilw gl ) Ol
Ol gzl Jypax jelaio 4 bl Ssé> Glaio
Ll 039y o )guuS

olgie @ o8 gumilysS gai az)Sl
il b2l cales pogas )3 4318 gosalao gl
Ol 4 9) 08 (Mol )l glodalbyile
> Wz ao jl Gl 23 Lol gl o0 Wgauzo
Jgpas B30 b 4z Sl @ bisw hya! Cawlgs)s
sloiygs gz il 5l bl g (Mol §lasl
JB L3 50 9250 goole gl Caibgo I Side
23 o Hldd S)Heu90 GgamnilesS b awgléo
C\.A.QSL)M..U osleo &;09 u.:l.\ul (54_9..\.\...19 k_A.Q_A.Q_'>
L) :.).wbuo d.obu.u)l.w )| L;JIPI wLo.’> wg.O.J as
PR, d.ol.:uu)hu L.GI)-'?l u.a.u|9:>).\ S ul.@? (542;»9.:
9 Lot ploail g Al Jlg=es o30les yio
OLio S)gu940 OgauslesS 2> 5> JSIV ) lgixe
iS4 azgi b oJlo pue ) 2000
slodug) Hatio U G elliw GgawsilesS o3
sloplas olas

a>g¢i b Ll .(2019: 7;50; Claxton, 2020:17
sighd g by gl Jo e 4 S il
S b a8 (2l . udl3S solgs U (g S (ko
LT lges gaio90 b b 3yl (oli)l lges ¢ud)lo |
a Uolel Jlisl Jds 4 cawl oSas aiw
61395 e ol (6,8 ale Joud Sl bl
0Sww sglwo )18, ydls pogias ;5 (SLSS .S
opa> Olul> 3559320 4 | (2ile ol
Ul gl iz g 35S Olxe lged )b b
blés yogas )5 (2l lawgi 2o 0 slo b))
Blmo ol 2940 lges (u9,lo Ridge Lgd g b2
o 68 ben 3y Sllassl ) o 51 sl
Claxton, ) 325 0 oS ) Hlsslbe Joe 60 9

.(2020:17

o s agl> Wljsko )5 (g2 Jhimo 9 Iybo o

dged gild YV ool ¥V g ) 30 g V) dle O 3w
S50 Gl g9ls Olypie VF g 1) oslo oJliaans]
el @il agld 0eald 1Y osle g (Alalliy
OBsiuwng (B ol U g dede 63> ol
o 9 Wil agil (FA0 AFAF (g3gum0 £3519)
sose > Jordo g swlwl bal (gls (9
2 e e ko g e b, Sl
bls 3929 49 (S (w9 JUELwl Logas
1oy 80 S)g090 OgauileiS 43 929 ol bbb
helel b9l ly JUal gLolss pogas 5o
291 Bilo (2 9 YWl oladd Juds 4 ol b=

.3)'.\3 .\9.?9
Az &

O9xilgiS (3990 (50,25 | a2y Ao o ylojlw
BAle gy Amwgl  Cy> «S)guew
&lgo (s b 2905 palaid ) jga8hun OgausileiS

Mol Sl)ydo 9 olul o> 53 AL Ubjlwg 5i9l> Wbl b Blge (unlal gasllas (S, Losulespw g (5 )92lins (539220 L,




AAY BIVF Olxbio N Feolinnli g jlgs .V (ol o)laids ) 6)las .0 6)95

Doak

inlai Ggdm aolidiaghy
Comparative Law Biquarterly

&3

&L
Almasi, Nejadali, (1991), Conflict of Laws, important for Hong Kong", Hong
Second Edition, Tehran: Kong Lawyer Research
University Publication Center. Collection School Of Law, pp. 1-

Bishop, (2011), Ethics in 8.
International Arbitration, Alexander, Nadja; Chong, Shou, (2019)(A).
Arbitration Advocacy in "The new UN Convention on

Joneydi,

Changing Times, International
Council for Commercial
Arbitration Congress Series,
Hague: Kluwer Law
International.

Laya, (2013), Execution of
foreign commercial arbitral
awards, Third Edition, Tehran:
SDIL.

Redfern Alan ;Hunter Martin, (2009). The

Shiravi,

Practice of
International Commercial
Arbitration , London: Oxford
University Press.

Abdolhossein,
International
Arbitration,
Tehran: Samt.

Law and

(2014),
Commercial
Third  Edition,

Tirdao, Joe; Maravall, Elisa Vicente, (2019).

Codes of Conduct for
Commercial and Investment
Mediators: Striving for

Consistency and a Common
Global Approach, “Mediation in
International Commercial and
Investment Disputes”, London:
Oxford University Press.

Alexander, Nadja, (2019). “Ten Trends In

International Mediation”,
Singapore Academy of Law
Journal, 31, pp. 405-447.

Alexander, Nadja; Chong, Shou, (2019)

"The new UN Convention on
mediation (aka the ‘Singapore
Convention) - Why its

mediation (aka the ‘Singapore
Convention’)) -  Why it’s
important for Hong Kong", Hong
Kong Lawyer Research
Collection School Of Law, pp. 1-
8.

Alexander, Nadja; Chong, Shou, (2019)(B),

Bouzarjomehri,

Busch,

"Singapore convention series:
Why is there no ‘seat’ of
mediation?", Hong Kong Lawyer
Research Collection School Of
Law, pp. 1-8.

Sormeh; Amini, Eisa,
(2016), “Examining the uniform
application of the New York
Convention 1958 in the light of
judicial ~ procedure”,  Legal
Research Quarterly, Vol. 19, No.
75, pp. 145-173.

Marc  (2007); "Overlapping
Institutions, Forum Shopping,
and Dispute Settlement in
International Trade",
International Organization, Vol.
61.

CHONG, Shou Yu and STEFFEK Felix

(2019). “Enforcement of
international settlement
agreements resulting  from

mediation under the Singapore
convention Private international
law issues in perspective”,
Singapore Academy of Law
Journal Research Collection
School Of Law, 31, pp. 1-39.

Hollow Slydo g ol God 53 AL Ubjlwg 6i9l> Wbl bl Blge (ulal gasllas (S, Losulespw g 5 )galins (539220 LS,




]

Comparative Law Biquarterly

AAY BV Oloduo AFeolinnli o lgs .V (salay o)lass ) o)laids .0 6y

Claxton,

James M.,“The Singapore
Convention for Mediation: From
Promotion to Workable
Standards by Way of New York”,
2020, Available at  SSRN:
https://ssrn.com /abstract=361
2380, Last Accessed at
2020/11/01.

Herisi, Ahdieh Alipour; Wendy Trachte-

Joneydi,

Huber, (2019). "Aftermath of the
Singapore Convention: A
Comparative Analysis between
the Singapore Convention and
the New York Convention",
American Journal of Mediation,
12, pp. 154-173.

Laya, (2011), “New York
Convention and its Enforcement
Regime”,  Comparative  law
Journal, Vol. 2, No. 1, pp. 52-87.

Maboudi, Reza; Rezaee, Seyed Alireza,

(2020), “The Analysis of Excluded
Disputes from the Scope of
Singapore Convention 2019 with
Comparative Study of Iranian
Law and Imamiah
Jurisprudence”, Contemporary
Law Studies Journal, Vol. 11, Vo.
20, pp. 169-194.

Maboudi, Reza; Rezaee, Seyed Alireza,

(2020), “The Scope of Settlement
Agreements Covered by
Singapore Convention 2019 With
Comparative Study of Iranian
Legal System”, Private Law
Studies Journal, Vol. 50, No. 4,
pp. 783-801.

Maboudi, Reza; Rezaee, Seyed Alireza,

(2020), The Approach of
Singapore Convention 2019 and
Iranian Legal System toward
Challenges of International
Commercial Mediation, Journal

of Comparative Law Research,
Vol. 24 , No.2, pp. 113-138.

Morris-Sharma, Natalie, (2019),
“Constructing The Convention
On Mediation The Chairperson’s
Perspective”, Singapore
Academy of Law Journal, 31,
2019, pp. 487-519.

Rogers, Catherine A. (2002), “Fit and
Functional in Legal Ethics:
Developing a Code of Conduct
for International Arbitration”, 23
Michigan journal international
law, 23, pp. 341-423.

Schnabel, Timothy, (2019), "The singapore
convention on  mediation:
framework for the cross-border
recognition and enforcement of
mediated settlements”,
Pepperdine Dispute Resolution
Law Journal, 19, pp. 1-60.

Senties, Hector Flores. (2019). "Grounds
to Refuse the Enforcement of
Settlement Agreements under
the Singapore Convention on
Mediation: Purpose, Scope, and
Their Importance for the
Success of the Convention."
Cardozo Journal of Conflict
Resolution, 20, 4, pp. 1235-1258.

Silvestri, Elisabetta, (2019).“The Singapore
Convention  On  Mediated
Settlement Agreements: A New
String To The Bow Of
International Mediation?”,
Access To Justice In Eastern
Europe Journal, 4, pp.5-12.

Taghipour, Bahram, (2014), “Liability of
arbitrators in the law of Iran and
some countries”, Comparative
law Journal, Vol. 5, No. 1, pp. 57-
85.

ol ©l)ydo g plul Ggé= )3 Aol Yisjlwg igl> bl bl Blge (nlal saslllas .(Sbs) Losulessw g (5y92lins (539120 Lo,



https://ssrn.com/abstract=3612380
https://ssrn.com/abstract=3612380

DAY BV Olrio AFeelingli o lgs -V (sl o)lass ) o)lais .0 6y

Gl God> dolidungly @

Comparative Law Biquarterly

UNCITRAL, “Working  Group HI Vahed,
(Arbitration and Conciliation)”,
48'™ session, 2015(C), Available at:
https:/ /uncitral.un.org/en/wo
rking_ groups /2 /arbitration,
Last Accessed at 2020/11/01.

UNCITRAL, “Working  Group  HI
(Arbitration and Conciliation)”,
62" session, 2015(A), Available at:
https:/ /uncitral.un.org/en/wo
rking_ groups /2 /arbitration,
Last Accessed at 2020/11/01.

UNCITRAL, “Working  Group  HI
(Arbitration and Conciliation)”,
63rd Session, 2015(B), Available
at:
https:/ /uncitral.un.org/en/wo
rking_ groups /2 /arbitration
Last Accessed at 2020/11/01.

UNCITRAL, “Working Group HI (Dispute
Settlement)”, 64th  Session,
2016(B), Available at:
https:/ /uncitral.un.org/en/wo
rking_ groups /2 /arbitration,
Last Accessed at 2020/11/01.

UNCITRAL, “Working Group HI (Dispute
Settlement)’, 65th  Session,
2016(A), Available at:
https:/ /uncitral.un.org/en/wo
rking_ groups /2 /arbitration,
Last Accessed at 2020/11/01.

UNCITRAL, “Working Group HI (Dispute
Settlement)”, 67th Session, 2017,
Available at:
https:/ /uncitral.un.org/en/wo
rking_ groups /2 /arbitration,
Last Accessed at 2020/11/01.

UNCITRAL, “Working Group HI (Dispute
Settlement)”, 68th Session, 2018,
Available at:
https:/ /uncitral.un.org/en/wo
rking_ groups /2 /arbitration,
Last Accessed at 2020/11/01.

Shaghayegh; Maboudi, Reza,
(2015), “The 'Independence’ and
‘Impartiality’ of  Arbitrator;
Synonymy or Distinction? (A
Comparative Study in
International Commercial
Arbitration)”, Comparative law
Journal, Vol. 6, No. 1, pp. 393-412.

ol O)jdo g olpl Ggé= 53 AL Lijlwg sigl> bl bl Blge (iulal saslllas .(SLs) Losulesiw g (592l (539420 Lo,




2]

Comparative Law Biquarterly

Original Article

A comparative study of the Basic Judge in the
Afghanistan and US legal systems

Ayat Molaee™ ,

Mohammad Rafi Dolaty?

! Assistant Professor, Department of Public Law, Faculty of Law and Social Sciences, University of Tabriz,

Tabriz, Iran

2 Graduated from Master of Public Law, Faculty of Humanities, Bu Ali Sina University, Hamadan, Iran

d 10.22080/LPS.2020.16325.1155

Received:

May 17, 2019
Accepted:

May 2, 2020
Available online:
November 27, 2021

Main Subjects:

public LAW

Keywords:
“constitutional”, “Basic
Proceedings”, “Supreme
Court”, “Independent
Commission for the
Supervision of
Compliance with the
Constitution”. “Supreme
Court of the United
States”

Abstract

The constitution is the supreme document in a country that regulates all affairs
of the state. It is necessary the proper mechanism to be predicted to preserve
this fundamental act and to contain possible threats against this national
covenant and any action contrary to it is void. The predicted way to accomplish
this is in the form of a concept called the "basic proceedings”. In general, there
are two ways in the proceedings: "political control" and "judicial control" and
countries, for different political, historical and legal reasons, choose one of the
above methods. In this paper, using descriptive-analytic research method it has
been discussed on the similiar and different dimensions of the substantive
process in Afghanistan and America and it has been concluded, despite the
differences in method, that in both Afghanistan and in the United States,
fundamental justice has been identified. Therefore, the main similarities between
the Afghan and United States in fundamental justice are: Judicial proceedings,
passive monitoring and lateral controlling. On the contrary, one of the most
important differences is: the method of their examination, the manner of dealing
with relevant issues, competent authorities to handle the matter that the
possibility of the merger and unity of the basic proceedings of these two
countries will be avoided. For example, in the United States the basic lawsuit is
scattered, but focussed on Afghanistan.
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Extended Abstract

1. Introduction

The constitution is the most substantial
document in a country that regulates all
the affairs in the country. In order to
preserve this fundamental law and curb
possible violations against this National
Covenant, it is necessary to provide for an
appropriate mechanism and to repeal any
action contrary to it. The envisaged
solution to achieve this is in the form of a
concept called "basic proceedings". In
general, there are two methods: "political
control" and "judicial control" in the
proceedings, and countries for different
reasons: political, historical and legal, and
each chooses one of the above methods. In
the present article, using the research
method such as descriptive-analytical, the
commonalities and differences between
the basic proceedings of Afghanistan and
the United States have been discussed and
it concludes that despite the differences in
the method both in Afghanistan and in the
United States, the main judge has been
identified. Thus, the main similarities
between the basic proceedings of
Afghanistan and the United States are a
passive judicial trial and a control
posteriori. On the contrary, one of their
most important differences is the method
of examining them, and the way it deals
with the relevant issues. Competent
authorities to deal with the issue make the
possibility of merging and unification of
the basic proceedings of the two
countries. In the United States, for
example, basic litigation is scattered but
concentrated in Afghanistan.

2. Method

In this research, it has been analyzed and
studied through the library method.
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3. Findings

In the present article, an attempt has been
made to discuss from a comparative point
of view, the commonalities and differences
between the basic proceedings of the two
systems of Afghanistan and the United
States. The outline of the research results
is as follows:

1. In terms of modeling, both
Afghanistan and the United States have
used a single judicial model in the basic
proceedings; the difference is that in
Afghanistan, the main proceedings are
vested only in the Supreme Court, while in
the United States, in addition to the
Federal Supreme Court, other courts have
jurisdiction.

2. In terms of the position of the
judiciary, in the United States, the Federal
Supreme Court plays an influential role in
the constitutional system of the United
States through procedures and through
the control of subsequent courts.
However, this situation in Afghanistan is
basically irrelevant.

3. Another major difference to
distinguish the Afghanistan-US
Constitutional Court is related to the
position, dignity and authority of the
judiciary in both countries explaining that
the US judiciary is manifested as a sacred
and authoritative institution, while the
existence of such a position for the
judiciary in the fledgling legal system of
Afghanistan is being blocked.

4. Through a comparative study of the
constitutional proceedings in Afghanistan
and the United States, it is known that the
similarities between them in terms of
judicial control are passive supervision, a
posteriori control and objectivity of
supervision. Among the similarities and
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prohibitions of the implementation of laws
contrary to the constitution are the points
of common ground between the two legal
systems.

5. Regarding the position of religion in
the administration of official affairs in
Afghanistan and the United States, it
should be said that in Afghanistan, the
preference of religious rules and the need
to control laws based on such rules has
been specified, but in the United States,
formal power building is based on
secularism.

6. In Afghanistan, a centralized style of
judicial control has been identified, but in
the United States, a decentralized style of
judicial control and, as a result, basic
litigation has been identified.

7. In Afghanistan, we face the
phenomenon of citizens being denied
access to a fair trial, but in the United
States, citizens have a fundamental right
to sue. Also, although the main philosophy
of the basic procedure is to guarantee the
rights and freedoms of citizens in the
constitution, so that citizens can protest
against the violation of these rights and
freedoms to the competent authorities.
However, the constitutional legislature of
Afghanistan neglects these important
issues and thus It can be argued that the
lack of such a principle in the constitution
and the restriction of the right to a fair trial
to the government and the courts is one of
the major weaknesses of the constitutional
process in Afghanistan.

8- In addition to the mentioned
differences, another issue that
distinguishes the basic proceedings of the
two countries is the issue of constitutional
protection in the field of implementation,
with the explanation that in the Afghan
legal system, in addition to the President,
another body called the Independent

Oversight Commission Enforcement of
the Constitution is responsible for
protecting the Constitution from acts and
decisions that are contrary to it, while the
US legal system does not have such an
institution.

9- Suggestions and solutions are
provided to eliminate the weaknesses of
the basic justice of Afghanistan. To
eliminate the two main weaknesses
related to passive oversight of the
Supreme Court and citizens' lack of access
to basic proceedings, the most
appropriate solution is to establish a
special court in the center of each
province under the name of the
Constitutional Court or the Court of
Supervision or any other name. Special
hearings should be provided for the
Afghan judiciary, and citizens should be
allowed to go to the same court under
special conditions and procedures while
processing their cases in other courts if
they find that an ordinary law has violated
a constitutional right. In addition, the
court, if it finds a violation, request the
Supreme Court (Supreme Court) to review
the conformity of that law with the
constitution. Such a process is not in fact
a violation of the Constitution because
Article 121 makes the conduct of the basic
proceedings subject to the request of the
Government or the courts. Thus, the
Constitutional Court, as one of the courts
of the judiciary, can both lead the Supreme
Court to active oversight and allow Afghan
citizens access to a fair trial, without any
explicit or implicit contradiction.

The tribunal also has administrative
independence, which makes it possible to
appoint its staff and determine their duties
and monitor their performance. In
addition, to ensure the institutional
independence of  the Supreme
Constitutional Court, it is not possible to
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prosecute members of the court in public
courts but after the immunity of the

accused member by the Supreme
Constitutional  Court. However, a
disciplinary action against members of the
court is within the jurisdiction of the
Supreme Constitutional Court. Also, the
manner in which judges are elected,
according to which the general board of
the court selects new judges, has added to
the institutional independence of the
court. In addition, the ordinary legislators
have ensured the individual independence
of the judges of the court, which is
inseparable  from its  institutional
independence, by anticipating certain
rules, because the judges of the court are
independent and irrevocable and remain
members of the court until the age of
seventy. This removes any worries of the
main judge about dismissal or renewal of
membership. Judges are also barred from
holding office in the public and private
sectors and in parties, and are given
adequate financial rewards for living a
decent life, and are dedicated to
strengthening their independence and
helping to improve the quality of their
performance. The enactment of rules such
as the rule of incompetence of a judge in
litigation, the rule of refusal of a judge to
dismiss a case, the rule of dismissal of a
judge and the impossibility of representing
or assigning judges to maintain the job
position of judges also adds to the
individual independence of judges.
Therefore, according to these rules, it
must be said that one of the conditions for
the efficiency of basic oversight, namely
the independence of the Supreme
Constitutional Court in the Egyptian legal
system, has been met. Ensuring the
independence of the Constitutional Court
can pave the way for the proper and
impartial performance of the task in
protecting the Constitution.
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4. Results

1. The independence of the Constitutional
Court does not necessarily lead to the
adoption of non-partisan positions and
the proper and fair performance of the
constitutional protection of constitutional
judges. The reason is that the impartiality
or partisanship of the judge is a personal
and subjective matter, and it is possible
that by ensuring the independence of the
judge, he will continue to go beyond the
circle of justice and fairness. However,
rights can ensure the independence of the
judge so that he or she is not pressured
into taking a biased and fair stance if he or
she wishes to do so.

2. The independence of the
Constitutional Court does not necessarily
mean that its work is democratic and that
the constitutional judge  protects
democratic values. The democratic
activity of the judiciary depends on the
democratic content of the constitution
and the democratic spirit of the judiciary.
Many regimes that have emerged from
coups and military power use democratic
tools and institutions to legitimize
themselves, including elections and the
establishment of an independent
constitutional court. In these political
systems, the independence of the
Constitutional Court has nothing to do
with the protection and preservation of
democratic values.

5. Conclusion

It seems that it can not be said with
absolute certainty that the correct
implementation of the rules of
competition law will increase the volume
of foreign investment, but it can be
acknowledged that competition law, if
implemented correctly, with the removal
of involuntary secondary barriers acts as a
clearing  mechanism  for  foreign
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investment and only allows the entry of
those investments that are truly beneficial
to the investee country.
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provide shipping services in various international routes. A bill of lading is known
as one of the most important documents in maritime transportation all over the
world. There might be some discrepancies between the written consent on a
charterparty and the terms and conditions stipulated on a bill of lading. The
shippers or consignees in the bill of lading, and also its forthcoming transferees
may be totally unaware about exact content of the parties' agreements. To
facilitate settlement of the disputes which may arise between the terms of
conditions of these two documents, incorporation of an arbitration clause in the
charterparty is one of the methods which may contribute to resolution of the
arguments. Different countries have their own laws so each of them takes
different approaches towards settlement of their disputes by either courts or
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Extended Abstract

1. Introduction

Charterparties are being used for years as
a common practice worldwide to provide
shipping services in various international
routes. A bill of lading is known as one of
the most important documents maritime
transportation all over the world. There
might be occasions in which some
discrepancies appear between the written
consent on a charterparty and the terms
and conditions stipulated on a bill of
lading. The shippers or consignees in the
bill of lading, and also its forthcoming
transferees may be totally unaware about
exact content of the parties' agreements.
To facilitate settlement of the disputes
which may arise between the terms of
conditions of these two documents,
incorporation of an arbitration clause in
the charterparty is one of the methods
which may contribute to resolution of the
arguments. Different countries have their
own laws so each of them takes different
approaches towards settlement of their
disputes either by courts or arbitration.
The Maritime Law of Iran ratified as early
as 1964 was primarily inspired from Hague
Rules 1924 which has differences as well as
similarities with the laws of other
countries. The current paper intends to
address incorporation of the charterparty
arbitration clause into bills of lading
among the selective countries including
England, China, Germany and Iran.

2. Methods

The approach of different countries
towards the subject matter is studied
among the selective countries such as
England, China, Germany and they are
compared with the position of Iranian
authorities. The historic data and also

&3
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some of the most recent cases arisen on
incorporation of the arbitration clauses on
the bills of lading have been checked and
the final decisions are contrasted against
each other.

In the meantime, the recommended
procedures for settlement of the disputes
as per international conventions and
global agreements have been reviewed in
accordance  with  the  prescribed
methodology of the different countries
under study against certain cases.

3. Findings

It has been found in this paper that
establishment of technical maritime
courts and professional arbitration
committees in addition to updating the
national maritime law in accordance with
the latest national requirements and the
most recent international conventions
could be clues to improve the process of
dispute settlement in this field.

4. Conclusion

Each country obeys its own procedure
upon disputes between the contents of the
charterparty agreement and the bill of
lading document. England leading in the
shipping industry follows the common law
with no written text. However, the
jurisdictions made and the sentences
issued in this country benefits from a long
history of maritime operations with the
least disagreements and dissatisfaction.
The general approach of England which
has been accepted also by many other
international authorities require a clear
and definite reference to the charterparty.
Those incorporations made generally
without clear and specific addresses are
not approved in such a way.

Esmaeil Yaghoubi, Masoud Dadkhah. A Comparative Study on Incorporation of Charterparty Arbitration Clauses

into Bills of Lading (Selective Countries: England, China, Germany and Iran)
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The situation is rather different in
China where these subjects are much
more complicated than England. The time
and voyage charterparties are separated
by the Chinese law and the arbitration
clause discredited under a voyage
charterparty.

The German law have been improved
and adopted much more with the most
recent international rules and regulations.
They have been well updated in order to
meet the requirements of the latest
conventions.

The Iranian maritime law is ratified
more than half a century before. It was a
positive move towards being adopted with
the international rules at that time, but its
rather general definitions and unspecified
articles are no longer effective and useful
in references to solve the existing issues
and resolve the complex disputes.
Incorporation of additional clauses on bills
of lading including the arbitration clause
from charterparties or other agreements
is not foreseen in any law and it is not clear
how to deal with this matter anywhere in
the Iranian maritime law.

Interpretation of the ambiguities and
completion of the deficiencies in the
Iranian maritime law via a comprehensive
amendment or application of the state of
the art contents of the most recent
conventions are known as solutions which
can be proposed in this respect.
Meanwhile, provision of proper support in
favor of the arbitration mechanisms in
jurisdiction of the maritime disputes in
Iran is something that is felt in the current
situation more than before.
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The protection of intellectual creations in the realm of laws and regulations has
been one of the most fundamental goals of legal systems in the present century;
Therefore, both at the national and international levels, several laws and treaties
in the field of literary, artistic and industrial property have been formulated and
regulated, and each of them has supported different examples. In Iran, one of the
most important and in fact the first law that has been approved in the field of
literary and artistic property is the Law on Protection of the Rights of Authors,
Writers and Artists approved in 1969, which is mentioned in Article 2 of the law. .
Despite Article 2 of the Berne Convention, which can be interpreted in an
allegorical way in various ways, Article 2 of the Law on the Protection of the Rights
of Authors, Writers and Artists, which seems to be inspired by Article 2 of the
Berne Convention, is a form of expression. Which has caused doubts about the
allegorical or exclusive nature of its examples. In the present study, using a
descriptive-analytical approach, while explaining different legal perspectives and
presenting various other reasons, it is concluded that despite the supportive
nature of this law, the method of preparing Article 2 and other materials related

Keywords: to this article is such that the view is exclusive. Supported by Article 2 of the Law
intellectual property, on the Protection of the Rights of Authors, Writers and Artists, but due to the
literary and artistic different effects that each of the above views may have, it is suggested that a

moderate approach be chosen in this regard; Thus, if the emerging instances are
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able to comply with the instances mentioned in Article 2 of the said law and a
i similarity can be established between them, it will be supported and otherwise a

Extended abstract

1. Introduction

The increasing development of the
surrounding world is due to the efforts of
people who use their power of reason to
create positive effects on their lives and
the lives of all contemporaries, and may
even be able to pave a new path for the
future. Man is a creature in whom God has
institutionalized the power of creativity
and innovation. Hence, some people, by
distancing themselves from everyday life
and at the same time with great effort,
create novel intellectual works. To
preserve and protect such valuable works
and make the best use of them, legal
protections are necessary. Despite the
centrality of intellectual property policy in
many aspects of the global economy and
daily life, one of the most challenging
issues that remains hidden is the term
intellectual property itself. Numerous
conventions have been created to achieve
this and several examples of intellectual
property have been proposed. However,
none of them have provided a definition of
this type of property, and this has led to
the proposition of many different
definitions of this doctrine.

In a comprehensive definition,
intellectual property rights can be
considered as a set of rights exclusively
given to the creator of the work in the
fields of industry, literature and art.
Therefore, it can be concluded that
intellectual property rights are divided
into two types of industrial property and
literary/artistic property. The rights
arising from the creation of such works are

exclusively in the possession of their
creators. Intellectual works have played an
important role in expanding the world
today. For this reason, the protection of
intellectual property and technological
achievements has become a fundamental
principle in various legal systems of the
world. Hence, the development of
intellectual property rights can guarantee
the economic and technological success of
researchers as well as knowledge-based
companies. Intellectual property rights
has faced serious problems in recent years
due to the increase of the volume of
produced works as well as the expansion
of communication at national and
international levels, especially through the
World Wide Web and the ability to easily
and quickly access the ideas of authors.
Thus, several samples of abusing the rights
of copyright holders have been seen
recently.

In 1970, the World Intellectual Property
Organization was established. In the
following years, this organization emerged
as one of the specialized organizations of
the United Nations. As mentioned in
Article 27 of the Universal Declaration of
Human Rights, intellectual property rights
can also be recognized as a human right. In
addition, different countries have enacted
laws to protect the intellectual properties,
develop the economy and improve the
international relations through preserving
the rights of the innovative works .

As stated, the human mind has
unlimited creativity and processing
capability. In this regard, legislators try to

Ehsan Nemati, Mohammad Reza Parvin, Mehdi Taleghan Ghafari. An Analysis of Exclusive or Allegorical Approaches
to Article 2 of the Copyright Protection Act of 1969, with an Overview of the Berne Convention



&8

=== Comparative Law Biquarterly

formulate and regulate laws to include all
cases as much as possible, and minimize
the procedures for protecting cases. In
Berne International Convention, which
has been the source and inspiration of
many countries in the field of legislation
on literary and artistic property, samples
provided are in the two forms of explicit
and allegorical. There are several
objections to this law, such as dispersion
and fragmentation in the regulation of
instances and duplication of instances.
However, the challenge we face in the
present study is to what extent these
instances are supported by this law and in
the face of emerging instances. This is
because the main issue is the protection or
non-protection of the works that are not
explicitly mentioned in the text of the law
and there is a fear of ignoring the rights of
their creators. Therefore, it needs to be
studied and analyzed. It seems that the
goals of those who believe in allegorical as
well as those who believe in the exclusivity
of the cases protected by the law are the
same because both groups basically want
to support the emerging samples.
However, the first group claims that in
practice there is no appropriate and
effective support for some of these works
and their creators and the second group
claims that, if necessary, new special laws
should be formulated to protect the
various emerging instances and their
creators. In fact, the dissimilar nature of
some emerging instances or the
ineffective scope of copyright law support
for such instances is the criterion for
complementary action by the second
group to exclude instances protected by
copyright law that provide authors with a
moderate approach ensuring that the
interests of both groups are served as
much as possible. The present article
contains three main discussions, first on
the works supported by the Law on the

Protection of the Rights of Authors,
Writers and Artists, and then on the views
of those who believe in the exclusive and
allegorical nature of the instances. After
that, it selects an appropriate approach,
and finally examines some allegorical or
exclusive works.

2. Methods

In this article, library and descriptive-
analytical methods have been used.

3. Findings

It seems that a moderate approach should
be chosen to meet the goals of the
proponents of both approaches. Thus,
with some flexibility, emerging instances
conforming to the twelve instances of
Article 2 of the Law on the Protection of
the Rights of Authors, Writers and Artists,
or the similar ones, can be protected by
the law. However, emerging instances not
related to the specific cases in the
mentioned law cannot be effectively
supported. Thus, a new up-to-date law
should be drafted and compiled. Only in
this case, the intentions of the two groups
can be achieved to a large extent and
possible corruptions can be prevented.

4. Conclusion

Some have cited reasons such as the
protection of the law under discussion, the
absoluteness and generality of the
definition provided by the legislature in
Article 1, the existence of symmetry in the
instances of Article 2, and finally the
codification of the law based on the Berne
Convention. The proposed views can be
refuted by the analyses made, indicating
that the protection of a law does not lead
to the extension of the cases supported by
it. According to the general definition of
Article 1., there is no reason for the
legislator to support any work; Rather, like
many other laws, it has defined the main
words of that law, and the analogies seen
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in some instances of Article 2 are limited
to the same instance, not the entire law,
and in the end it cannot be denied that The
Law on the Protection of the Rights of
Authors, Writers and Artists is derived
from the Berne Convention. However, it is
clear that by using the numbering and
counting of cases in the twelve
paragraphs, extensive changes can be
made to the works under protection. In
contrast, the lack of analogy to allegorize
the protected works, the enactment of
Article 2 despite the existence of Article 1
in the law, the adoption of new laws and
regulations to protect emerging examples,
the existence of multiple examples in the
Comprehensive  Bill of Intellectual
Property and, ultimately, the
ineffectiveness of the allegorical claim of
Article 2 of the law in question are the
reasons for strengthening the view of
exclusivity. If the legislator intended to
protect any work, he would no longer have
enacted Article 2 in the form of "works
protected by this law" and there would be
no need to enact new laws, because any
work was supported in this law; On the
other hand, the legislator could have acted

&3
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in the comprehensive intellectual property
bill as well as the law in question. However,
he did not act in this way and explicitly
mentioned the neglected examples in the
bill to strengthen the autonomous view of
the present study, in addition to
eliminating the weakness of the law
protecting the rights of authors, writers
and artists.
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+ Resale of goods (self-help and emergency sales) in the Convention on International Sale of
Goods (1980) and Iranian law with emphasis transportation laws

Meysam akbari; Hani hajian

* Penal transaction as an alternative mechanism to public prosecution (a comparative study of Ira-
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Erfan Babakhani

* Independence of the Supreme Constitutional Court of Egypt
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Mahmoud hekmatnia; Rahim pilvar; Masoud zangene
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