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Abstract

The "Fair Fund" is a mechanism provided for within the American legal system to
compensate for damages arising from crimes and violations in the capital market.
In our country's legal literature, the challenges of establishing a similar fund in Iran
have previously been raised, and appropriate responses to address these challenges
have been proposed. Now, the pertinent questions regarding such a fund in the
Iranian legal system are: first, what are the foundational bases for establishing such
a fund? Second, assuming the establishment of this fund in Iran, is it possible to
foresee a legal personality for it or not? This article, prepared using a descriptive-
analytical method and by referring to library resources, attempts to answer these
questions by considering the similar experience of the Fair Fund in the United
States. In conclusion, firstly, the "full compensation" principle, "horizontal equity,"
and the "expediency" principle can be introduced as the foundational bases for
establishing a compensation fund for damages arising from crimes and violations
in Iran's capital market. Secondly, the foreseeability of legal personality for the
bodily injury compensation fund with a similar function compared to the fund
subject of this paper, as well as the granting of legal personality to Funds "A" and
"B" of the Bankruptcy Affairs Administration, the necessity of avoiding undue
preference, and the existence of logical and rational conditions for granting legal
personality in the case at hand, all strengthen the argument in favor of foreseeing
a legal personality for the compensation fund for damages arising from crimes and
violations in Iran's capital market.
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Extended Abstract

1. Introduction

The integrity and stability of capital
markets are foundational to economic
growth and investor confidence. In Iran, as
capital markets evolve and expand, the
need for robust mechanisms to protect
investors from damages arising from
crimes and violations becomes
increasingly paramount. While regulatory
bodies enforce rules and levy penalties, a
critical gap often remains: ensuring that
defrauded investors receive meaningful
and timely compensation. This challenge
has been addressed in advanced
jurisdictions, most notably in the United
States through the innovative "Fair Fund"
mechanism established by the Sarbanes-
Oxley Act of 2002. The Fair Fund
empowers the U.S. Securities and
Exchange Commission (SEC) to pool civil
monetary penalties and disgorgement into
a fund for distribution to harmed
investors. Drawing guidance from this
American legal instrument, this article
bifurcates into two core questions: first,
identifying the legal foundations that
would justify establishing such a fund in
Iran; and the second, determining the
feasibility and necessity of endowing this
proposed fund with an independent legal
personality.

2. Methods

This research employs a descriptive-
analytical methodology to systematically
investigate the proposed questions. The
primary approach involves a comparative
analysis of legal structures, focusing on
the statutory framework, operational
guidelines, and judicial interpretations of
the U.S. Fair Fund as a model of successful
implementation. Data collection is based
extensively on library resources, including
scholarly articles, legal texts, and statutory
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documents from both American and
Iranian legal systems.

3. Results

The analysis yields substantive answers to
both research questions, supported by
principles drawn from comparative law
and domestic legal analogies. Regarding
the foundational bases for establishment,
three core principles emerge as
justificatory pillars:

A) The Full Compensation Principle:

A fundamental tenet of civil liability is to
restore the injured party to the position
they occupied prior to the violation.
Traditional enforcement, focusing on
punitive fines paid to the state treasury,
often leaves victims under-compensated.
A dedicated compensation fund directly
operationalizes  this  principle by
channeling financial sanctions back to the
aggrieved investors, thereby fulfilling the
primary objective of civil redress.

B) The Principle of horizontal equity:

This principle demands that similarly
situated victims be treated equally. In
widespread capital market frauds,
individual lawsuits are inefficient and can
lead to disparate outcomes where early-
filing investors recover funds while others
do not. A centralized fund ensures a fair,
pro-rata distribution of collected monies
among all verified victims, upholding
equitable treatment and judicial economy.

C) The Principle of Expediency:

From a pragmatic and policy-oriented
perspective, a single compensation fund is
vastly more efficient than myriad
individual claims. It reduces litigation
burdens on the judiciary, lowers
transaction costs for victims, accelerates
the distribution process, and enhances
overall market confidence. Regarding the
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legal personality of the fund, the argument
for foreseeing an independent legal
personality is strongly fortified by several
factors:

A) Iranian law already recognizes the
legal personality of certain compensatory
bodies. For instance, the Bodily Injury
Compensation operates with a distinct
legal personality to fulfill its mandate.
Similarly, Fund "A" and Fund "B" under the
Bankruptcy Affairs Administration possess
legal personality to manage bankrupt
estates.

B) An independent legal personality
would allow the fund to own property (the
pooled penalties and disgorged funds),
enter into contracts (with distribution
agents, auditors, etc.), sue and be sued in
its own name, and manage its affairs with
perpetual succession. This autonomy is
crucial for transparent, effective, and
accountable administration, shielding it
from undue political or administrative
interference.

C) Without a distinct personality, the
fund's assets might be commingled with
general state revenues, creating a conflict
of interest and weakening the guarantee
that funds are reserved solely for investor
compensation. Legal personality clarifies
the fund's dedicated purpose and fiduciary
duty to victims.

4. Conclusion

In conclusion, the establishment of a
Compensation Fund for Damages Arising
from Crimes and Violations in Iran's
capital market is not only conceptually
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viable but also legally justifiable and
pragmatically essential. Guided by the
successful model of the American Fair
Fund, its creation can be anchored in the
foundational principles of full
compensation, horizontal equity, and
expediency. These principles address the
shortcomings of the current system and
align with broader goals of investor
protection and market integrity.
Furthermore, endowing this proposed
fund with an independent legal personality
is a logical and necessary step, strongly
supported by existing analogues within
the Iranian legal system and the functional
requirements for effective operation. Such
a structure would ensure autonomy,
transparency, and a direct link between
sanctions imposed and redress provided.
Therefore, it is recommended that Iranian
policymakers and legislators consider
drafting enabling legislation to create such
a fund, explicitly granting it a legal
personality, thereby taking a significant
stride toward strengthening the remedial
architecture of Iran's capital market and
bolstering investor trust.
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