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autonomy in determining the fate of their intellectual creations. Consequently,
under certain conditions, authors may delegate the exercise of moral rights, waive
them to a limited extent, or define the framework for the exploitation of their
works, including permissible modifications. However, the exploitation of literary
and artistic works is inevitably subject to obligations imposed either contractually,
through agreements between the parties, or non-contractually, through
mandatory rules and considerations of public order. Such obligations may, in
practice, reshape the scope of moral rights and restrict the author’s freedom in
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Extended Abstract

1. Introduction

Moral rights, recognized as expressions of
an author's personality, beliefs, and
thoughts, serve to protect the intrinsic
connection between creators and their
literary or artistic works. Although
grounded in personal identity, reputation,
and creativity, these rights are distinct
from general personality rights. A key
characteristic of moral rights is their
inalienability, which theoretically
empowers authors to determine the fate
of their intellectual creations freely. This
includes the ability to set terms for
exercising moral rights, waive them under
specific conditions, and define the
framework for exploiting their works,
including permissible modifications.

However, the practical exploitation of
literary and artistic works inevitably
encounters limitations—both contractual
and non-contractual—imposed by
mandatory rules, public order
considerations, and technical standards.
These limitations can reshape the exercise
of moral rights and constrain the author’s
free will. This research, employing an
analytical-descriptive approach, examines
the contractual and non-contractual
obligations governing authors’ moral
rights in Iran and the European Union
(EU). It ultimately concludes that the
acceptance of the theory of contractability
in both legal systems subjects authors to
general contract law and public order
considerations.

2. Methods

This study employs a comparative and
analytical methodology to examine the
legal frameworks of Iran and the European
Union.
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The research systematically
deconstructs the theory of the
contractibility of moral rights and analyzes
the limitations imposed at two key stages:
contract  formation and  contract
execution. The comparative analysis
highlights both  convergences and
divergences in how the two legal systems
balance author autonomy with external
constraints.

3. Results

The investigation yielded several key
findings:

A) Contractibility of Moral Rights: Both
Iranian and EU legal systems implicitly
recognize that moral rights can be
managed through contracts. This does not
imply a complete transfer of rights but
includes positive and negative aspects,
such as granting consent for specific uses,
temporarily refraining from exercising a
right, or defining the scope of permissible
modifications.

B) Contractual Limitations: Authorial
autonomy is constrained by general
principles of contract law during both the
formation and execution stages.

C) Formation Stage: Rules concerning
the parties (only the author or their direct
agent may agree), the subject matter
(prohibition of total and permanent
waivers), form (generally, no written form
is required, although EU trends favor
increased formalization), and
consideration (the EU’s DSM Directive
introduces the principle of “appropriate
and proportionate remuneration”) all
influence contractual freedom.

D) Execution Stage: Principles such as
*pacta sunt servanda* (the binding force
of contracts) and good faith are
paramount. However, due to the unique
nature of moral rights, specific
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performance may not always be
enforceable; damages might be the only
available remedy in the event of a breach.
Notably, Article 22 of the EU’s DSM
Directive grants authors a right of
revocation for non-exploitation—a
significant contractual protection.

E) Non-Contractual Limitations: These
arise from mandatory rules and principles
of public order, regardless of the parties'
intentions.

F) Author’s Status: Works created under
employment or commission contracts
remain morally attributed to the author.
However, the exercise of these rights may
be limited, particularly for public servants,
where societal interests may take
precedence.

G) Nature of the Work: In joint
authorship, the exercise of moral rights by
one co-author (e.g., the right of disclosure)
can inherently limit the rights of the other
co-authors, often necessitating mutual
consent or judicial intervention to resolve
disputes.

H) Third-Party Rights: Moral rights may
conflict with the personality rights of
individuals depicted in a work (e.g., in
biographies or portraits), potentially
limiting the author’s freedom.

I) Public Order: While moral rights are
generally regarded as protective of public
order in Iran, in some EU jurisdictions
(e.g., France), they are considered part of
directional public order. This classification
renders any conflicting agreement null
and void, significantly limiting contractual
freedom.

4. Conclusion

This study demonstrates that, although
moral rights are a cornerstone of authorial
identity and creativity, they are not
absolute. The theory of contractability is
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recognized in both Iran and the EU;
however, its application is inevitably
constrained by dual layers of contractual
and non-contractual obligations. Authors'
free will is balanced against principles of
contract law, public order objectives, and
the need to protect third-party rights and
societal interests.

The comparative analysis reveals
nuanced differences in emphasis: Iranian
law places greater weight on the
inalienable nature of moral rights and the
intimate relationship between author and
work. In contrast, EU law, while respecting
this foundation, increasingly incorporates
economic  tools and  transparent
contractual mechanisms to protect
authors—particularly in the digital era.
Ultimately, effective regulation and
interpretation of moral rights contracts
must safeguard the author’s dignity and
autonomy while ensuring fair and
transparent exploitation for the benefit of
all stakeholders in the cultural ecosystem.
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3. Directive 2009/24/EC of the European Parliament
and of the Council of 23 April 2009 on the legal pro-
tection of computer programs (Codified version).

Available at: https://eur-lex.eu-
ropa.eu/eli/dir/2009/24/oj/eng
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him. The agent cannot: 1 To object to the change in
the work decided in the interest of the authority by
the authority vested with the hierarchical power,
where such modification does not affect the honor or
reputation of the authority; 2 No. Exercise his/her
right of repentance and withdrawal, unless in agree-
ment with the authority vested with the hierarchical
authority».
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I, Available at: https://doi.org/10.3917/1egi.047.0075

2. French Intellectual Property Code (CPI), Article L.
121-7-1: «The right of disclosure recognized to the
agent referred to in the third paragraph of Article L
111-1, which has created a work of the mind in the
performance of his duties or according to the instruc-
tions received, shall be exercised in accordance with
the rules to which it is subjected in its capacity as of-
ficer and those governing the organization, function-
ing and activity of the public servant who employs
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1. Available at: https://www.bu.edu/law/journals-ar-
chive/scitech/volume92/mccardle.pdf

S (65,050 55 romen |3 esle slier 10 5 O il S 5 SV esle
G 3 S O,y b S 2t 5b 4 o5l sk
Sl o b s S s by e cond Jlasl LG )l

o 0 ilo3b e o iyl op 2T S &bl w5l

.llb}.:r
3. Directive 2006/116/EC of the European Parliament
and of the Council of 12 December 2006 on the term
of protection of copyright and certain related rights
(codified version) Available at: https:/eur-lex.cu-
ropa.eu/eli/dir/2006/116/oj/eng
Logs e L aS 3 ol se Baim 5l Colam 056 Tasls

J._u_L«.:A}U&- ‘)L:ng.ilg.i)S}ML aJAT)ﬁj«;_oJ})}IJ.lJiJ;ﬁ-

jb‘ﬁ';-ﬁ 6151‘.:\3‘:':)'} Q,Eijﬁ)édjﬁé}lﬂ.«é}i’ﬁ(6b|bjljsﬁ.'9‘5‘5.s|b)|}5)‘;\.:u’d6“&)‘9%.5.&”0\.«3 g‘;ea_;m;l_,?m

L)l 4ol


https://www.bu.edu/law/journals-archive/scitech/volume92/mccardle.pdf
https://www.bu.edu/law/journals-archive/scitech/volume92/mccardle.pdf
https://eur-lex.europa.eu/eli/dir/2006/116/oj/eng
https://eur-lex.europa.eu/eli/dir/2006/116/oj/eng

| et o sclingy

Comparative Law Quarterly

2]

YA GYBY oo A Fod sles Y1 otle 0 ko oD 0l N 0598

Loy ol ke gy il i L;urua; 43
Jle Ol s s sl odd 3l 3586,8 slas s,
P N SRRU PR I JpUE KPP R
Gl ods 4z Ol o L Tl i $ 15 0
335 plml slaais e D 4 L G Jles!

.(Synodinou, Y+« YY: YY¢-YY0)

S0 olril Goi> 4 U codgue £)Y
Lo pa BB gllussdee Bl S
(a5 23 BT O (s sme Gy (s sl 3
03 Sl S Caed Gpi- L Gui pl o)l
BB o Cussdme pl 35 pad Sl e Lk
Ght Sl A e 5s s eyl i T ool
S S s sy a5 L J= ol bl
ﬁ,.:.aLonrL@J\LgOl»)&dbjwi&‘Jiw.ub
G sl eulo, by 6o o et (S5 5 el
A Al sl 4 by Sulss cnl s
Ol S8 g s sk gxose SSks 5 Sl
SSan 3,5 e 15 el Slulesl 5 NS
R e S e 31 s Gl s e
s Sl b AT Sl @ 5l Coasid § i
w5l pogat SH5 gl paS Sl o i

(Deschanel, Y+ \V: 1 £4-167) ol ol

L.I..é‘é;—o})@)éw é}é}-dw‘ C;‘}’“Lﬁ“)b

JL}- B o3l b dl""; By o)'\e-‘ oJ\.;))TJ\.iJ\.: CJ;@.JJ

2. See Athens Court of Appeal (6520/2008); available
at: https://ejustice.europa.eu/13/EN/na-

tional case law?GREECE&member=1

3. See, in France: French Supreme Court [ Cour Cass],
24 November 1993.
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3. Article (1:102) - (Freedom of Contract): «1- Parties
are free to enter into a contract and to determine its
contents, subject to the requirements of good faith
and fair dealing, and the mandatory rules established
by these Principles. 2- The parties may exclude the
application of any of the Principles or derogate from
or vary their effects, except as otherwise provided by
these Principles.»

4. Available at:

https://www.cairn.info/load pdf.php?ID ARTI-
CLE=APD 581 0224&download=1
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3, Available at: https:/scholarship.law.columbia.edu/fac-
ulty scholarship/3725

4, Available at: https:/www.researchgate.net/publica-
t1on/36222966
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