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Custody is the authority and power that the law has granted to parents to take care
of a child. The Civil Code, in Article 1168, considers custody both a right and an
obligation of the parents and states that the parents do not have the right to refuse
to take care of the child while they have custody of the child. However, parents may
want to transfer custody rights to another person for various reasons, so this
research, using a descriptive and analytical method and a jurisprudential and legal
approach, deals with the possibility or impossibility of transferring custody rights
from parents to a third party. According to some jurists, it is not possible to transfer
custody rights to another person, because in custody, parental supervision is a
condition for exercising custody, and the child also has a right in custody. In
addition, the rules related to custody are mandatory rules and are related to public
order. On the other hand, some other jurists state that custody is not a condition
of management, and therefore the parents can transfer it to another person in the
form of power of attorney, proxy, or hiring. Therefore, parents do not have the
possibility of transferring full custody rights to a third party. The Civil Code does
not discuss the possibility of transferring custody to another person, but in the
Family Protection Law, the Civil Liability Law, the Law on Donating Embryos to
Infertile Couples, and the Law on Protecting Uncared and Abused Children, the

Keywords: legislator has accepted the possibility of transferring custody to a third party. A
Custody, Proxyability, review of the aforementioned laws indicates that the legislator has accepted the
Child, Father, Mother transfer of custody, partially or completely, in exceptional cases where the best

interests of the child require it.
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Extended Abstract

1. Introduction

Custody (hidanah) is a prerogative and
authority conferred by law upon parents
for the care and maintenance of a child.
Article 1168 of the Iranian Civil Code
characterises custody as both aright and a
duty of the parents, stipulating that
neither parent may, during the period in
which custody is vested in them, refuse to
care for the child, nor may any person
impede the exercise of custody by the
parent to whom it has been assigned.
Nevertheless, circumstances may arise in
which the child's physical health or moral
upbringing is placed at risk, in which case
the court may, in the best interests of the
child, divest the parents of custody and
entrust the child to another person. While
the Civil Code and the Family Protection
Act address various issues pertaining to
custody, they remain silent on the
question of whether a parent may transfer
their custodial right to a third party,
notwithstanding that parents may, for
various reasons, wish to do so.

2. Methodology

The present article has been written using
a descriptive-analytical method, relying
upon library-based research.

3. Findings

Notwithstanding the silence of the Civil
Code and the Family Protection Act,
Islamic jurists (fuqaha’) have addressed
this matter in jurisprudence (figh).
According to some jurists, the transfer of
custody by either parent to another
person is impermissible, because custody
requires the direct personal performance
(mubasharat) of the custodial functions by
the parent; custody is not merely a right of
the parents, but rather its obligatory
dimension outweighs its character as a
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right. Moreover, the child also possesses a
right in custody, and the parents'
delegation thereof would conflict with
that right and is therefore unlawful.
Furthermore, the rules governing custody
are peremptory norms (qawa id amirah)
pertaining to public policy (nazm ‘umumi);
consequently, entrusting custody to
another would amount to a refusal by the
parents to exercise custody, which is
prohibited under Article 1172 of the Civil
Code.

In contrast, other jurists maintain that
direct personal performance is not a
condition for custody and therefore
parents may transfer it to another. There
is also disagreement among jurists as to
the legal nature of such transfer. One
group contends that custody may be
transferred by way of agency (wikalah),
since agency is presumptively permissible
in all matters unless direct performance is
stipulated, and no such condition has been
established for custody. However, critics
of this view argue that agency is confined
to juridical acts (umur 1i‘tibart), whereas
custody involves material acts (a‘mal
maddr), and is therefore not transferable
through agency. Other jurists assert that
custody may be transferred in the form of
substitution (niyabah). In their
view, niyabah differs  from wikalah: in
substitution, the substitute (na’ib) places
himself in the position of the principal
(manub ‘anhu), with the result that the
substitute's act is deemed the act of the
principal, whereas in agency, the act is
performed in the place of the principal's
act, without the agent identifying himself
as the principal. Yet another group of
jurists holds that parents may hire a
person (ajir) to perform certain custodial
tasks under the parents' supervision.

What emerges from the views of those
jurists who acknowledge the possibility of
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transfer is that, even in their opinion, a
complete and full transfer of custody to
another person is not permissible. Rather,
under any of the aforementioned
frameworks, the delegation must be
partial and must occur under the full
oversight and supervision of the parents.
Consequently, parents do not have the
capacity to transfer the entirety of their
custodial right to a third party.

4. Conclusion

The Civil Code does not address the
question of delegation of custody by
parents. However, Article 7 of the Civil
Liability Act discusses the liability of a
person to whom the care of a minor or an
insane person has been entrusted, thereby
indicating that the legislator has accepted
the possibility of partial delegation of
custody. Article 41 of the Family Protection
Act permits agreements between spouses
concerning the delegation of custody to
another person in its entirety, provided
that the child's best interests so require.
Furthermore, the Act on Embryo Donation
to Infertile Couples and the Act on
Protection of Children without Guardians
or with Neglectful Guardians allow for the
full transfer of custody to recipient
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couples and guardians, respectively.
Accordingly, in light of the opinions of
jurists, the views of certain legal scholars,
the position adopted in the Civil Liability
Act, and prevailing social practice ( ‘urf),
partial delegation of custody is accepted.
However, the complete transfer of
custody to a non-parent, as recognised
under the Family Protection Act, the Act
on Embryo Donation to Infertile Couples,
and the Act on Protection of Children
without Guardians or with Neglectful
Guardians, is permissible only in
circumstances where the child's best
interests so require.
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