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Abstract

Tenancy in common is a term that has caused numerous challenges and
complications within the legal system. It is a characteristic specific to common
property, and many lawsuits and petitions arise because of it. Therefore, it is
essential to understand the rules established by this institution to reduce the
inconsistency of judicial opinions and enhance the validity of issued rulings.
Additionally, the alignment of these rules with American law, which is part of the
common law legal system, increases their applicability in judicial procedures. Using
a descriptive-analytical method and library resources, this research took a step in
that direction. The study uncovered innovative rules from the jurisprudence and
legal documents of both Iran and the United States, which serve as a framework for
addressing Iran's judicial challenges. One such rule, which has had a significant
impact on Iranian law and the enforcement of partners' legal actions, is called the
rule of extension of ownership rights of partners in the components of common
property. In contrast, American law applies a broader rule, which requires the
consent of all partners for any use of common property; this is referred to as the
rule restricting usurpation by partners. To complement these findings, we
identified the rule of sharing responsibility among partners, which is clearly
reflected in the management of apartment buildings under both Iranian and
American legal systems. Finally, we derived a rule from the absolute authority of
permission in civil companies, granting extensive powers to representatives
managing common property. This was termed the rule of permissive permission.
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Extended Abstract

1. Introduction

One of the topics that has consistently
posed significant challenges to judicial
procedures is the issue of "common
property. The numerous judicial cases and
the abundance of unresolved communal
property disputes in enforcement units for
civil judgments attest to the validity of this
claim. Due to the dissolution of the
"diffusion" element in all its components,
this institution encompasses specific rules
that have created unique characteristics
for this type of property. Recognizing and
interpreting these rules is a crucial step
toward addressing the challenges in this
field. This research aims to answer the
question: What are the solutions to the
multitude of problems arising from
proliferation in Iran's judicial system? We
approach this question with a practical
perspective, adhering to modern legal
principles. First, the concept of "diffusion”
in the legal systems of Iran and the United
States is examined. Then, the rules
established by this institution are
elaborated upon, based on jurisprudential
and legal documents, as well as their
application within the aforementioned
legal systems. Finally, by compiling the
judicial challenges related to each rule, the
foundation for their resolution is
presented, confirming the practicality and
innovation of this research.

2. Research Methodology

This study employs a descriptive-
analytical approach to present the
research content. Since the sources for
this research include law books,
jurisprudence texts, and scholarly articles,
the library method was used to analyze,
describe, and explain the legal reasoning
and arguments.
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3. Findings

The purpose of this research was to
extract four rules derived from the
jurisprudence and legal texts of Iran and
the United States. The first rule concerns
the extension of ownership rights of
partners over the components of common
property. This rule is adapted from the
jurisprudential principle of subrogation,
Article 583 of the Iranian Civil Code, the
general provisions outlined in the
Consolidated Law of Joint Ownership
approved in 1973, and the United States
Property Law of 1925. Next, we adapted
the rule restricting the usurpation of
partners, which is closely related to the
jurisprudential principle of respect for
Muslim property, Articles 581 and 582 of
the Iranian Civil Code, Article 43 of the
Iranian Civil Judgments Law, as well as
American judicial practice. This rule has a
broad scope within the aforementioned
legal systems, encompassing not only
seizures that interfere with partners' use
of common property but also legal
seizures. It guides Iranian judicial
procedures toward classifying
unauthorized actions by a partner as
criminal offenses.

4. Conclusion

The challenges and ambiguities related to
common property stem from the special
clause of diffusion, an ambiguous term. In
Iranian law, this term means that
ownership rights of two or more partners
are dispersed among the components of
the property. In contrast, in the United
States, it refers to the right of enjoyment
held by each owner of the common
property. Addressing Iran's judicial
challenges requires applying the rules
governing this term. These rules regulate
the legal possession of common property
by partners and have been effectively
developed in Iranian law, allowing
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contracts of sale, lease, mortgage, and
endowment concerning common property
to be executed without the permission of
all partners. However, American law does
not permit such delegation of authority. By
leveraging these rules, we have resolved
judicial disputes regarding the criminal
characterization of unauthorized transfers
of common property. Another rule guides
Iran's judicial procedure toward assigning
criminal liability to a partner acting
without permission. Additionally, research
into these rules has clarified the allocation
of responsibility among partners and
established permission as a powerful
mechanism for resolving Iran's judicial
challenges.
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