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Privacy is one of the prominent rights of individuals in society. Do the deceased
have the right to their privacy of personal information like the living? To answer
this question, in spite of ethical and jurisprudential prohibition to the violation of
deceased person's privacy, it seems since the deceased would lose the capacity
to enjoy the right in question after their death, they can rarely be entitled to their
right to privacy. Accordingly, when the deceased person has no competence to
his /her privacy right, their heirs will not be regarded as their successors, though
they can file a lawsuit for the losses related to them caused by the violation of
their bequeather's privacy. Given that the two aforementioned options are
rejected; It is necessary to examine the society as third alternative. In this regard,
the society seems to be considered as the true beneficiary of the deceased
person's privacy. This comment is due to the fact that the community incurs

Keywords: losses when the personal information of one of its members is revealed, albeit
Privacy, Deceased, after his/her death. Thus, this basis is justifiable not only to protect the
Information, Society, deceased's personal information, but also to reveal it as being in the public
Death interest.
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Extended Abstract

1. Introduction

The right to privacy protects a person
against others intruding into his or her
private realm without consent. Is it true
that the dead have such a right? The
answer to this question is crucial since
many dead people's written, oral, and
virtual particular information survives
after death, and our response to this
question plays a critical role in obtaining
and sharing that information. Many
different legal systems have taken a firm
stance on this topic. The protection of the
deceased's privacy, for example, is
stressed in German law and jurisprudence
(Mephisto Case,1971). Despite the legal
literature, there is a prevalent conviction
in the Iranian legal system that the
deceased's privacy should be respected
and not be invaded. This belief is
influenced by jurisprudential and moral
thoughts that indicate the need to
safeguard the sanctity of the departed
(Motahari, 2010: 291). However, who may
be deemed the true owner of the
deceased's privacy is a key matter, i. e., if a
person's privacy is invaded after death,
who will bear the brunt of the
consequences? The three alternatives of
the deceased, deceased heirs, and society
as the rightful owner will be reviewed in
this respect, and an attempt will be made
to analyze the possibility of the right of
each to hold the deceased's privacy in
three distinct parts.

2. Research Methodology

The study approach is descriptive-
analytical, in accordance with the overall
goal of the main research, to assess the
state of the deceased's right to privacy by
comparative approach. The process of
gathering data is similarly centered on the
usage of library data, and the accessible
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data have been gathered through books,
papers, and court judgments. In addition,
an attempt has been made to apply the
comparative approach in different parts of
the research from the perspective of other
legal systems and nations along with the
Iranian law. Furthermore, the teachings of
jurisprudence and fatwas of Shiite jurists
have been utilized in relevant parts of the
investigation. Allegorical and deductive
methodologies have been employed in the
analytical discussions of this study by
analyzing the judgments published in
similar domains by courts of different legal
systems.

3. Research Findings

Generally, it was discovered in this study
that the ban of disturbing the deceased's
privacy is incorporated in  the
jurisprudential rule on the need to respect
the deceased's dignity. Due to the nature
of the right to privacy, its attribution to the
three conceivable possibilities of the
deceased, survivors, and community was
investigated. Accordingly, the potential of
the deceased's right to self-determination
is not verified since the deceased does not
have the right to enjoy rights, is unaware
of it and unable to comprehend what is
transpired after his death, compromising
his privacy. He is unaffected by the title's
veracity. The survivors of the deceased
cannot be regarded the true beneficiaries
of their heirs' privacy since, under the
Iranian law, the heirs are not the
successors to the deceased's rights,
including his or her privacy, and, in many
situations, cannot be compensated.
Compensation for the moral harm done to
the deceased's privacy must include
damages to the heirs' rights. Ultimately,
the society should be regarded the
genuine beneficiary of the deceased's
privacy, with the final choice about the
disclosure or non-disclosure of the
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deceased's private information based on
the public interest criteria.

4. Conclusion

Considering the privacy of the deceased,
due to the deceased's and his survivors'
rejection of the two options, the society
will have the right to publish the
deceased's private information in cases
such as publishing medical information of
the deceased or the content of the virtual
account of deceased users that is in the
public interest. Otherwise, violating the
deceased's privacy and publishing his
information should be prohibited in
circumstances when it is not in the public
interest to disseminate information about
the deceased. Accordingly, it is suggested
that the judicial procedure damage the
deceased's privacy is the right of its
ultimate beneficiary, the community,
based on the note of Article 722 of the
Islamic Penal Code and also the second
paragraph of Article 103 of the Probate
Code.
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