2]

Comparative Law Biquarterly Volume 5. Issue 1. Serial Number 7. Winter and Spring 2021. Pages 49 to 66.

Original Article

Independence of the Supreme Constitutional
Court of Egypt

Vahid Bakoei ketrimi' Javad Taghizadeh™ Morteza Nejabatkhah?

! Master of Public Law, Faculty of Law and Political Science, University of Mazandaran, Babolsar, Iran
2 Associate Professor, Department of Public Law, Faculty of Law and Political Science, University of
Mazandaran, Babolsar, Iran

3 Associate Professor, Department of Public Law, Faculty of Law and Political Science, University of
Mazandaran, Babolsar, Iran

d 10.22080/LPS.2021.20968.1229

Received:
February 11, 2021 Abstract
Accepted:
February 21, 2021
Available online:
November 27, 2021

In the Arab Republic of Egypt, the Supreme Constitutional Court is established to
protect the constitution. Granting this jurisdiction to the Supreme Constitutional
Court, requires adequate provision of institutional independence of the Court
and individual independence of the judges of this court. In a descriptive-
analytical way, this paper seeks to answer the question of whether the Supreme
Constitutional Court's independence has been secured. The legal measures taken
to ensure the institutional independence of the Supreme Constitutional Court of
Egypt are: determine the court judges by the General Board, examination of the
responsibility of the court judges by the general board, the financial
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Independence Protect the | the provision of adequate salaries for judges, provides the individual
constitution independence of the Supreme Constitutional Court judges. By defining these
Constitutional rules in the Egyptian constitution and ordinary laws, the independence of the
supervisory Supreme court is guaranteed in order to perform its duties and powers correctly and
Constitutional Court impartially.
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1. Introduction

The legal system of any country consists of
institutions and norms within which they
interact with each other and all of them
are in line with the realization of the goals
set forth in the constitution. The
constitution shows the fundamental
principles and values of a legal system, and
this makes clear the need to protect its
rules. Many political systems, given the
importance of this issue, have an
institution with titles such as; The
Constitutional Court or the Constitutional
Council has designated it as the
constitutional protection authority. The
protection of the Egyptian constitution
came to the attention of the constitutional
legislature in 1971, although this issue was
first considered by the ordinary courts and
later by the President in Decree No. 81 of
1969. The 1971 Egyptian constitution
established the Supreme Constitutional
Court as a court outside the hierarchical
structure of ordinary courts based on the
theory of "centralized oversight." The
Supreme  Constitutional  Court  is
composed of a chairman and a sufficient
number of vice-presidents, and its
organizational structure consists of a
general board and a specialized board.
This court has several jurisdictions, the
most important of which are basic
oversight of laws and regulations,
interpretation of legal texts, handling
disputes over positive and negative
jurisdiction between judicial authorities
and institutions, and handling cases
related to the enforcement of conflicting
final judgments.

Giving the Supreme Constitutional Court
the authority to oversee laws and
regulations, which is an important and
serious task, requires, on the one hand, to

&3

——

Comparative Law Biquarterly

ensure the independence of this court
from other components of government. In
other words, the sensitivity of the position
of the Supreme Constitutional Court
requires such independence that it
enables it to perform its duties properly
away from the influence of the
government or other government agents.
The independence of the Egyptian
Constitutional Court depends on the
independence of the Constitutional Court,
The independence of the main judge is an
integral part of the institutional
independence to which it belongs. On the
other hand, the system of fundamental
oversight of laws and regulations requires
the adoption of regulations to expand the
work of the Supreme Constitutional Court;
Provisions that allow the court to exercise
extensive  oversight of laws and
regulations. By providing these two
conditions, we can talk about an efficient
and non-formal basic monitoring system.
This article seeks to answer the question
of whether the first condition for the
efficiency of constitutional oversight,
namely the independence of the Supreme
Constitutional Court in Egyptian law, has
been met. In this regard, the 2014
Constitution of Egypt and the Supreme
Constitutional Court Act No. 48 of 1979 set
out rules for the independence of the
Supreme Constitutional Court and its
judges. By examining these rules in a
descriptive-analytical manner, the issue of
the independence of the Supreme
Constitutional Court can be assessed. It is
worth mentioning that articles and
writings about the Supreme Constitutional
Court of Egypt have been published in
Persian, Arabic and English; However,
none of these scientific works, many of
which are documented in this article, have
addressed the issue of the independence
of the Supreme Constitutional Court in a
precise and comprehensive manner.
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Therefore, the forthcoming article is
innovative and innovative. There is no
doubt that the proper provision of the
Constitution and the impartial
performance of the task of protecting the
Constitution require the independence of
the Constitutional Court, and this points
to the need for research in this area. In
addition, the results of the present article
can be useful for similar institutions in
charge of constitutional protection that fit
into the centralized or European model of
constitutional protection. With this
explanation, first the rules for the
institutional independence of the court (1)
and then the rules for the individual
independence of the judges of the court (2)
are examined.

2. Method

In this research, it has been analyzed and
studied through the library method.

3. Results

The Supreme Constitutional Court of
Egypt has several powers, the most
important of which is basic oversight of
laws and regulations. The effectiveness of
the constitutional protection system
requires the provision of conditions by
ordinary and ordinary legislators. One of
these conditions is to ensure the
independence of the institution in charge
of protecting the constitution. The
ordinary and ordinary legislators of Egypt,
in view of the necessity of this issue, have
laid down rules to ensure the institutional
independence of the court and the
individual independence of the judges of
the Supreme Constitutional Court. The
Supreme Constitutional Court of Egypt
has financial independence and prepares
its budget bill according to the assets
available in the country. The tribunal also
has administrative independence, which
makes it possible to appoint its staff and

determine their duties and monitor their
performance. In addition, in order to
ensure the institutional independence of
the Supreme Constitutional Court, it is not
possible to prosecute members of the
court in public courts except after the
immunity of the accused member by the
Supreme Constitutional Court; But
disciplinary action against members of the
court is within the jurisdiction of the
Supreme Constitutional Court. Also, the
manner in which judges are elected,
according to which the general board of
the court selects new judges, has added to
the institutional independence of the
court. In addition, the ordinary legislators
have ensured the individual independence
of the judges of the court, which is
inseparable  from its  institutional
independence, by anticipating certain
rules, because the judges of the court are
independent and irrevocable and remain
members of the court until the age of
seventy. This removes any worries of the
main judge about dismissal or renewal of
membership. Judges are also barred from
holding office in the public and private
sectors and in parties, and are given
adequate financial rewards for living a
decent life. Is dedicated to strengthening
their independence and helping to
improve the quality of their performance.
The enactment of rules such as the rule of
incompetence of a judge in litigation, the
rule of refusal of a judge to dismiss a case,
the rule of dismissal of a judge and the
impossibility of representing or assigning
judges to maintain the job position of
judges also adds to the individual
independence of judges. Is. Therefore,
according to these rules, it must be said
that one of the conditions for the
efficiency of basic oversight, namely the
independence of  the Supreme
Constitutional Court in the Egyptian legal
system, has been met. Ensuring the
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independence of the Constitutional Court
can pave the way for the proper and
impartial performance of the task of
protecting the Constitution.

4. Results

1. The independence of the Constitutional
Court does not necessarily lead to the
adoption of non-partisan positions and
the proper and fair performance of the
constitutional protection of constitutional
judges; Because the impartiality or
partisanship of the judge is a personal and
subjective matter, and it is possible that by
ensuring the independence of the judge,
he will continue to go beyond the circle of
justice and fairness. However, rights can
ensure the independence of the judge so
that he or she is not pressured into taking
a biased and fair stance if he or she wishes
to do so.

2. The independence of the Constitutional
Court does not necessarily mean that its
work is democratic and that the
constitutional judge protects democratic
values. The democratic activity of the
judiciary depends on the democratic
content of the constitution and the
democratic spirit of the judiciary. Many
regimes that have emerged from coups
and military power use democratic tools
and institutions to legitimize themselves,
including elections and the establishment
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of an independent constitutional court. In
these political systems, the independence
of the Constitutional Court has nothing to
do with the protection and preservation of
democratic values.

5. Conclusion

It seems that it cannot be said with
absolute certainty that the correct
implementation of the rules of
competition law will increase the volume
of foreign investment, but it can be
acknowledged that competition law, if
implemented correctly, with The removal
of involuntary secondary barriers acts as a
clearing  mechanism  for  foreign
investment and only allows the entry of
those investments that are truly beneficial
to the investee country.
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