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Plea as a procedural application is accepted for more than one hundred years in
our legal system, notably by the Law of Civil Procedure 1911 and since that time
this concept used in our legal writings as that term without any changes.
However, the meaning our example of Plea of Procedure have not ever been
analyzed our revised and so we cannot find the main difference of Plea from
another Defense Means such as substantial defense or non-acceptation means.
We believe that historical background of Plea in French legal system which was
categorized generally all means of defense as Plea have been imported to our legal
system without changes but Plea in French legal system recently have been
distinguished from other means of defense very strictly. In our legal system the
new law of civil procedure 2000 maintained that old French tradition and have
some influences of Islamic Law as well. Plea as a procedural application is
accepted for more than one hundred years in our legal system, notably by the
Law of Civil Procedure 1911 and since that time this concept used in our legal
writings as that term without any changes. However, the meaning our example
of Plea of Procedure have not ever been analyzed our revised and so we cannot
find the main difference of Plea from other Defense Means such as substantial
defense or non-acceptation means. We believe that historical background of Plea
in French legal system which was categorized generally all means of defense as
Plea have been imported to our legal system without changes but Plea in French
legal system recently have been distinguished from other means of defense very
strictly.
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Extended abstract

1. Introduction

"Objection"”, which is a request related to
the procedure (request of the procedure),
entered the law of our country more than
one hundred years ago with the view and
acceptance of the authors of the Law on
the Principles of Legal Trials of 1290 AD,
and during this period And a law has come
after that, but its meaning and application

have never been examined and
distinguished from the essential defense
and something like it called "non-
acceptance". Paying attention to the

historical roots of what is called objection
in our law shows that objection means
deviation from the rule that appears in the
word exception and has three close
meanings that in our law always,
regardless of this variety of meanings, All
have been translated into objection.
Therefore, before any comparison and
comparative study, a historical error in
understanding a legal concept must be
corrected. What has been done in this
post.

2. Methods

In this article, library and descriptive-
analytical methods have been used.

3. Findings

The term objection to etiquette is first
mentioned in the Provisional Law on the
Principles of Legal Trials based on foreign
laws, and there has been no precedent for
the term objection in Imami jurisprudence.
After that, in almost all cases, the word
"foreign" has been translated as "objection”
in the source language, regardless of its
broad meaning. There is a similar
approach even in commercial law, and in
the rule of not citing objections to the
relations between the holder of the
commercial document and its signatories,
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due attention has not been paid to the
nuances of the meaning of the French
word. In fact, this defense is committed to
a commercial document that is not
accepted against the holder in good faith.

In the sense of the term procedure, the
authors of the Code of Civil Procedure
adopted in 1318 also adopted a similar
approach to French law and only by
dividing the objection in two articles 197
and 198 of the Code of Civil Procedure 1318
in some works to distinguish between its

types.

In the current Code of Civil Procedure
of Iran, the objection to the Code of
Judicial Procedure, which, along with a
large part of the rules of procedure, has
foreign origins and was adapted from
foreign laws, is combined with the jurists'
views on the conditions of hearing a
lawsuit. The objections were added to
Article 84 of the Code of Civil Procedure.

The authors believe that the added
paragraphs are inherently substantive
defense and can not be considered as
objections to the procedure (paragraphs 7
and 8).

Also, in terms of theory and practical
effects, the dual division of aspects of the
procedure into substantive objections and
defense does not express all aspects of the
procedure and

some aspects are placed between these
two groups. In fact, the latter aspects are
neither a challenge to the procedure nor a
substantive defense (paragraphs 4, 6, 10
and 11). They relate to the existence or
survival of the right to sue, not to exercise
it properly, or to have no right to do so.
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4. Conclusion

In any case, it is clear that during the
changes that have taken place, not only no
attention has been paid to foreign law, but
also the constructive principles of the
rules of procedure in the previous laws
have been ignored. It is clear that a new
classification of instances of procedural
flaws is needed; "The Ritual Trilogy."
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3 une clause restrictive.

4 exclure.
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de celles statuant sur une exception de
procédure...”

5 La dérogation a la regle.

6“Le code civil prend souvent le mot exception dans
le sens de défenses en général”. (Glasson, 1925: 581).
7“1l est fréquent que dans le langage des auteurs et
du législateur, les mots défense et exception soient
pris pour synonyme”. (Morel, 1932, p.66).

8 “Ce dernier terme doit étre compris ici dans son
sens strict, purement procédural: il désignera donc
les seules exceptions, “de procédure”, ainsi
nommeées dailleurs par le nouveau code de
procédure civile (art. 73). Dans une autre acception,
large, la formule englobe tous les moyens de
défense, y compris les défenses au fond”. (Pétel
teyssié, 2005, p.1).
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!'se servir ou se prévaloir de quelque chose pour se
défendre.
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2 exciper de bonne foi.
3 L'exception de procédure.
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L'article 775 du Code de procédure civile: “Les

ordonnances du juge de la mise en état n'ont pas au
principal, l'autorité de la chose jugée a l'exception
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4 L'exception de chose jugée.

5 L'exception de jeu.

6 L'exception de prescription.

"Le droit d'agir en justice.

8 “La loi n'accorde aucune action pour une dette du
jeu ou pour le paiement d'un pari”.
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9L'exception non adimpleti contractus ou
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1% le juge de l'action est juge de l'exception” = “Le
juge de l'action est juge des moyens de défense”.
(Pierre-Maurice, 2013, p.15).

2“tant dure l'action tant dure l'exception”.
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“Le mot d'exception dans ces deux articles est pris
comme synonyme exact de défense ; toutefois ce
n'est 1a qu'un sens abusif, qu'un sens détourné de ce
mot”. (Boitard, Colmet dadge et Glasson, 1885,
p.369)

S L'inopposabilité des exceptions.
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2L'exception de procédure.
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Art. 57: “ Le tribunal n'entre en matiere que sur les

demandes et les requétes qui satisfont aux
conditions de recevabilité de I'action....”
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6Régularité, fond, droit d'action.
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Le terme générique moyens de défense comporte

quatre catégories, dont les trois premieres

correspondent a la trilogie procédurale : réguliere,

fond, droit d'action. et la 4eéme la demande

reconventionnelle. (Akuesson, 2016, p.31).

"La trilogie procédure.
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'L'ensemble des moyens de procédure.

2Les objections.

3 Critiques relatives a la marche de la procédure ce

sont les “exceptions” au sens procédural.
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4La légitimité de la prétention.

°La réalité du droit substantiel.
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